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Page 63, marginal note, for Held that trover could not be maintained, read trorer 

coold be maintained. 
Page 67, line 31, for property, read possession. 
Page 61, line 34, for detention, read destruction. 
Page 316, line 14, for 1637, read 1737. 

Page 319, in last compartment of ex tract from Applotment Book, /or No. 3, read No. 4. 
Page 361, line 36, for in common with, read in connexion with. 



CASES 

IN THE COURTS OF 

QUEEN'S BENCH, COMMON PLEAS, 

AND EXCHEQUER. 

IN MICHAELMAS TERM, 1838. 



Friday, November 2cL 

PRACTICE—SERVICE— AFFIDAVIT— HABEAS CORPUS. 

In re Wildridoe. 

Mr. Whiteside moved, on behalf of Thomas Wildridge, for an attach- To obtain an 

ment against Henry and W. S. Whithorne, for a contempt, in not ohey- M^st"* party 

ing a writ of habeas corpus. He had obtained an order, on the 23d of for not obey- 

October, that a writ o£ habeas corpus should issne, directed to these par- habeas eonu* 

lies, ordering them forthwith to bring up the body of Wildridge ; and al- i'^the writ be 

so, that they and their attorney should answer the affidavit upon which the terred, the ni* 

order was obtained. Counsel stated the affidavit, from which it ap- ficUvit must 

'^ BUte that a 

peared that the two Whith^fpes detained Wildridge in their custody; servant or 
that on the 9th of October last, Wildridge came to deponent, and in- '8«n^ ^ Jhom 
formed him that he made his escape ever the wall of a house in Prussia- the writ i:i di- 

rcct£u At the 

Street, in which he had been imprisoned by the Whithornes ; that they house where 
compelled him to accept bills and execute documents, the contents of ^^^ ^^J?'^ *' 
which he did not know. Deponent further stated, that, on the 15th, gerred, 
Wildridge was arrested under a marked writ for tlie sum of £100, the 
amount of an alleged acceptance of his ; that he was not brought to the 
sheriffs* office, but to a house in the neighbourhood, where Henry 
Whithorne met him : that soon after the bailiffs liberated him, having 
got a release signed by B. Dowling, the attorney of the writ ; that the 
Whithornes then got Wildridge again into their possession, carried him 
off, and that he had not since been heard of. On the 23d, upon this 
affidavit, the above order was obtained, and it appeared that Henry 
Whithorne was personally served with the writ upon the 26th ; but as 
to W. G. Whithorne, it appeared, from the affidavit of Wildridge*s 
attorney, that he went to the house where the Whithornes lived some 
time before, and could learn nothing about them ; that he served Dow- 

B 



2 CASES IN THE QUEEN'S BENCH, 

liog with copies of the writ and affidavits ; that on the 3 let of October 
he went to Prussia street, and inquired at the house where Wildridge 
had been previously confined, but could not get any intelligence of 
where he or W.J. Whithome then were; that W. J. Whithome was in 
very embarrassed circumstances, and was keeping out of the way, lest 
he would be arrested : that he believed he had notice of the writ, and 
that it would be impossible to effect personal service on him. The affi- 
davit did not state that Wildridge was then detained at the house in 
Prussia streety or at any of the other houses at which the writ was left. 

Perrin, J. — The statute (a) requires that the affidavit should state 
that some servant or agent of the party, at the house where the person 
was confined, was served with the writ. If it was sworn on belief, that 
Wildridge was confined in one of these houses, that, perhaps, would 
bring the case within the statute. 



Per CWtom.— We will grant an attachment against H. Whithorne, 
but we must refuse the motion as to W. J. Whithorne. 

(a) SS G. 3, c. 109, s. S. enocU, ** That if any person or persons to whom any 
** urit of habeas corpus shall be directed, according to the provisions of this act, upon 
"aenrtce of sudi writ, cither bj the actual delivery thereof to him, her, or them, or by 
** leaving the aame at the place where the party shall be confined or restrained, with 
'*any servant or ageot of the person or persons so confining or restraining, shall wiU 
**fully refuse or neglect to make a return, or pay obedience thereto, shall be guilty 
'* of contempt, and a Justice or Baron may issue a warrant/* &c 



Saturday^ November SiL 

PRACTICE— BAIL— NOTICE, 

FouDRiNiER V. Pike. 

A notice of Mr. M*DoNOGH, on behalf of the plaintiff, opposed the bail in this 
scribttthe'b!^ case, and objected to the notice, as not being conformable to the first 
9» household' ffeneral rule of 1832. The notice describes the bail as householders, 
housekeepers "^^^^^^ ^^^ ^^ requires that the notice should state whether the bail 
is bad. ure housekeepers or freeholders. This court has already allowed the 

•bjection in Anon(a), 

The Court refused the bail, but without costs. 

(a) I C. & Dii, 83. 
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Saihardajfi NovembmrSd, 

SHERIFF— ARREST— CAPIAS AD SATISFACIENDUM— 

JOINT JUDGMENT— RELEASE. 

DwYBR r. M^Keooh and others.* 

A role msi had been obUuned in this case, for a fine upon the aheriff ^gj not bt or- 

of the coonty of Tippenuy, for not making a retom to a writ of ea, sa^ <l«rtd to mak« 

itsaed against three defendants. It appeared that the sheriff issued his ^rrit of ea. ««• 

warrant, and Flannery and Kennedy, two of the defendants, were ar- ^^^^J^"'^ 

rested. Flannery passed his bills to the plaintiff for one-third of the when h« hm 

debt, and was discharged ; the other defendant escaped on his way to !|[J^?*^[^|h« 

the gaol of Clonmel. The fact, as to whether the buliffs who effected plaintiff on- 

the arrest were or were not the special bailiffs of the pluntiff, was con- eomnromiie 

troYerted in the affidavits on both sides. wiUioooofth* 

oeCeiMHnt% 
and took Men* 

Mr. Smith, Q.C, on behalf of the plaintiff.— There are two questions ^^^'^^^^^ 

involved in this motion, upon which the sheriff relies that he is not bonnd d<ibc and than 

to return the writ — firsts that James Ryan, one of the bailiffs, was the h*to"a2dtha 

special bailiff of the party : iecondly^ that the action was brought against otiicr dcfand- 

three persons ; that a compromise was entered into by the plaintiff with |[^ JJ^JT^ ^ 

one of the defendants after the arrest, and that that had tiie operation there wcra 

of discharging the liability of the sheriff. With respect to the first tOAvfli^nto 

question, Cambie, the under-sheriff, admits, in his affidavit, that Ryan ^^^^*^ 

was in his employment ; but this being a question of fact, the court will fected tiie aiw 



not dispose of it upon motion, but leave it to the sheriff to prove it at |^^ ^ 
the trial. The plaintiff cannot bring his action for an escape until the special baiUffii 
sheriff has made his retam, and there cannot be any grounds for refus- ^ ® plain- 
ing to do so ; for, if it turn out that Ryan was the bailiff of the party, 
the sheriff must succeed. Rex v. Sheriff of London (a). But although 
it should appear that Ryan was the special bailiff of the party, the doc* 
trine of special buliffs does not apply to this case, for Cambie admits 
that Kennedy was in custody ; and the doctrine of special bailiffisi ends 
when the defendant is once in custody. Taylor v. Richardson (b). As 
to the second point, the discharge of Flannery is the release of one-third 
part of the debt, but an action for an escape may be miuutaiued for 
the remainder against the sheriff. .Either in case of contract, or of 
iori, the release of one defencj^nt will operate as a discharge of the 
others ; but an actual release, and, a finHoTiy a constructive release, 
may be qualified and controlled by the plaintiff, so as to afiect only 

* This case was partly argued last Term by Mr. Fogarty, Cl.C.» for the plaintifij 
and Mr. Rollcston, for the sheriff, ftpd stood over for further argument. 

(a) 1 Chit. E. 614. (ft) 8 T. R. 505. 
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the amoant released. Waters v. Smiih (c) ; SoUy v. Forbes (d\ Com. 
Dig. Audita Querela (A). It would be a great hardship to a de- 
fendant disposed to act fairly and honestly, if such a proceeding could 
not be entered into. In the case of Clarke v. Clements (e)^ the court 
refused to quash the writ, and merely ordered that it should not be used 
against the defendant. There can be no fair objection to order the 
sheriff to make what return he may be advised, and thus allow the 
plaintiff to bring his action where the controverted facts in this case may 
betnbmittedtoajury. 

Mr. Moorey Q.C. — It is perfectly clear, that if a special bailiff has been 
appointed, the court will not order the sheriff to return the writ. De 
Moranda v. Dunkin (f). If a party apply to the sheriff, and take out a 
warrant, nominating the bailiffs himself, it would involve the sheriff in 
the most ruinous consequences, if he was afterwards held responsible. 
The case of Taylor t. Ricliardson is where the party was discharged 
after he had been in gaol ; but, in this case, the party was discharged be- 
fore the sheriff knew he was in custody. The form of the warrant is, 
that Ryan was appointed at the special instana» of the plaintiff's attor- 
ney, and that fact is corroborated by Loman's affidavit. It is not neces* 
sary, in order to have a trial, that the sheriff should make a return ; the 
facts in controversy can be gone into without a return. If the declara- 
tion state, that the sheriff arrested Kennedy and allowed him to escape, 
and the jury believed that a special bailiff was appointed, they should 
find for the sheriff. But to require the sheriff to make a return now, 
can haye no other effect but to prejudice his case. If he return, " I have 
not taken him/* then there would be an action for a false return. If he 
return, " I have taken him, but he was let go,'* that would conclude him, 
and he could not contradict his return before a jury. The discharge of 
Flannery is a discharge of Kennedy. As to the second position, if a ca. 
sa. issue against two, and both are arrested, and security be taken from 
one> and he be discharged, that is a discharge of the whole debt ; be- 
cause, if one defendant be taken in execution, that is a discharge of the 
debt : and at common law, if a defendant died one moment after the 
arrest, no matter what property he possessed, the debt would be dis- 
charged. If a party be once arrested, and discharged by the consent of 
the plaintiff, the judgment is satisfied. Vigers v. Aldrich (g) ; Basset 
y. Salter (h) ; Tanner v. Hague (i) ; Jaques v. Withy (k) ; Birch v. Shar- 
land (J). That is the rule as to one defendant. As to more than one, 

(c) B«rl& Ad. S89, (cf) 2 Bro. & Bing.38. 

{e) 6T. R. 525. ;(/) 4 T. R. 119. 

(y) 4 Bu^.24^5. (A) 2 Mod. 135, 

(0 7 r. R. 410 (*) 1 T. R, 557. 

(/) 1 T. R 715. 
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if there be a joint jodgment; the judgment cannot bo discharged in part 
and sustained in part. If the proposition as to one defendant be cor- 
rect, then, if two be arrested, and one discharged, the judgment is sa- 
tisfied. Ballam v. Price (m) ; Clarke v. Clements (n) ; Nadin v. Bat- 
tie (o). In the latter case^ where one defendant was discharged by 
the Insolvent Debtors' Court, it was held not to be a discharge of 
the other defendant, because the consent of the plaintiff was want- 
ing. There majr be a qualified release, but the question is, can there 
be a qualified release of a judgment ? The case of WtUere t. Smiik 
was that of a release before action brought: how can that ^ply 
to the case of an execution ? All the authorities bear out the proposi- 
tion, that there can be no conditional discbai^ of an execution* The 
caae of Clarke y. ClemenU was a conditional discharge, yet the oonrt 
Md it (o be aa absolute discharge. 

Cause allowed, without costs. 

(m) 8 Moore, 285. (n) 6 T» B. 525. 

io) 5 tMtXt 146. 



Monday^ November bth. 
MANDAMUS— MAGISTRATES— INFORMATION. 

The Commissioners of Ekcise v. Thompson. 

Mr. Tomb applied, on behalf of the Commissioners of Excise, for a manda- 

a mandamus to compel the magistrates of the town of Gort, in tlie county "^^^\^ 

of Galway, to hear an information, exhibited against the defendant for compel Magis- 

an alleged breach of the excise laws. The information was first pre- ^^nd^inf**^ 

ferred against the defendant at the Petty Sessions of Gort, in the latter formation for 

part of the year 1837, and, being stated to be at the suit of His Ma- Excise laws, 

jesty*s Commissioners, instead of Her Majesty's Commissioners, the although thej 

haTe already 

case was dismissed. The Commissioners appealed to the ensuing Qnar- dismissed one 
ter Sessions, but before they were held, havinir been advised to prefer *^ ^^^ s*™® 

^ ' o » offence, upon 

another information against the defendant, they did so, correcting the a technical ob« 
error in the first ; but the magistrates refused to entertain this informa- J^^^"* 
tion, on the ground that the appeal was pending. The appeal was then 
formally withdrawn, and a third information exhibited, which the ma- 
gistrates refused to hear, unless the opinion of the Law Officers of the 
Crown was produced to them, stating that they were bound to hear it. 
The mandamus was sought to compel the magistrates to hear this infor- 
mation. 

The Court granted an absolute order. 
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3bmdi^ Nc€€mber 5iL 

PRACTICE-SECURITY FOR COSTS— EJECTMENT. 

LcMCC of the Doke of Dctoscshibe v. the Cafaml Ejector. 

A dctadnt Mr. Berwick applied for an order apos John Lyndi, the tenant o: 

wfliBoeb«r«- ^ huidty to give teearit j for coita, ander the 1 GeiK 4, e. 67. hjnet 

quirad to fif« hM under a leaae from the Dnke of Deyonshire, bearinir date the 2l8t 

M^ii^lMn ^ September, 1835, for a term of 21 jean, from the 25th March laal 

b« lioldflond«r pn^i . |mj ^^ leaae contained the following proriso : " Profided always 

jMri» dtiar. Mid it ii hereby further ordered, that it shall and may be lawful to anc 

^1'^'*'^^^^' for the laid Dnke of Devonshire, his heirs, kc^ to determine and diaki 
«rer, at la* ' ^ ^^ 

•nd of ••di void this present demise, and every matter and thing herein contained 

vSm^*''*' on the 25th day of March in any one year, he the said Duke, &c sig 

noDtlM' nocico niff iog his or their intention by a notice in writing, under his or theii 

}fgg„ „ l«^ hand, Ike, given to the said John Lynch, his, &e. or left upon the saic 



^K^fttnibm demised premises, or any part thereof, six calendar months previous t< 

^l^C^^flBtfflv aft - 

brougbt npon soy such period." There was a similar proviso in favor of the lessee 
• Mdet pur- ^ notice to quit, under the proviso in the lease, was served npon Lyncl 
profifo in tbo on the 23d of September, 1837, possession demanded on the 23d o 
t^MSth^ October, 1838, and the affidavit required by the statute, as to the exe 
toTMC cation of the lease, &e. was made on the 24th of October ; the ejectmeni 

was filed on the 2d November, 1838. The interest here can only 1h 
considered a tenancy from year to year, and therefore within the opera 
tipn of the statute. The following cases bear npon the point : Doe d 
Tyndal v. Roe (a) ; Doe d. Pemberton v. JRoe (b) ; Doe d. Cardigan v 
Roe (c) ; and the case of Lessee KeiUy v. Ejector^ decided in this cour 
the 25th June, 1827 (cf). 

Crampton, J. — I do not think this case is within the operation o 
the statute. I must refuse the motion ; but, if you please, you mai 
mention it to the full court (e). 

(a) 1 D. Pr. C, !4:? ; 2 B. & Ad. 922. (6) 7 B. & C 2. 

((?) 1 D. & Ry. 540 . 
(d) This was the case of a tenant who held und«r a written agreement, in whid 
there was no term specified, but the tenant bound himself to deliver up the premises • 
anj period required, af\er six months' notice. The court, on a contested motion, or 
dered the tenant to giye securitj for costs. 

{e) The case will not be moved again. 
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Monday^ November 5th. 

PRACTICE— VACATING JUDGMENT AS IN CASE OF 

NONSUIT— CONSENT. 

Hawkeswortu V, BOE. 

Mr. GuMLEY applied for liberty to vacate a judgment in case of non* 
soit entered ap against the plaintiff in Hilary Term, 1828. The defend- 
ant was dead, and no person had taken out administration to him, but 
the defendant on record had given his consent to the application. 

No rule. 



Monday, November 5du 

MANDAMUS— FEVER HOSPITAL— APOTHECARY. 

The QuEEN^ at the stiit of Phelan, r. the Treasurer of the 

Michelstown Fever Hospital. 

Mr .D. R. Kane moved, on behalf of Phelan, to make the con- .'f**® Court 

will not grant 

ditional order in this case absolute. The conditional order was oh- a mandamus 

tained on the 2d of Jnne, and was for a mandamus, to compel the trea- xr^surer of a 

surer and governors of the fever hospital of Michelstown, in the county fever hospital 

of Corky to appoint the said Phelan to the situation of apothecary^ to quaUficd apo- 

that hospital. An election was held some time airo, when Phelan thecary in the 

, place of a per- 

and another person of the name of Bateroan were the only candidates ; son who was 

the latter was elected. If it be true, as is sworn, that he was not duly ^^**^ \J*" 

qualified by law as an apothecary, his election was void, and Phelan latter is not 

should be appointed The conditional order had been served upon ^|in ^potht- 

Bateman, and he answered Phelan*8 affidavit. In his affidavit, he states cary. under 

that he resided in an apothecary's nine years ; that during that time he 34, • • • 

was employed in compounding medicines, and that he was afterwards 

attached to a dispensary for three years. This is quite insufficient, and 

does not constitute him a qualified apothecary. The 54 G, 3, c 62, s. 

6, requires the apothecary of a county hospital to have duly served an 

apprenticeship. The 5 G. 3, c. 20, s. 4, prescribes the qualification of 

the surgeon ; and the 31 G^. 3, c 34, requires that an apothecary shall 

be examined, and obtain certificate, &c before he shall be qualified. 

The advertisement required a qualified compounder of medicine, and 

directed that certificates of qualification should be lodged with the trea- 

sorer the day before the election. What certificates were here meant, 

or what was the qualification intended? Clearly those prescribed by 

the statate. 
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Messrs. PigoU Q.C. and Barry, The only act which reqaired a qualified 
apothecary referred to county hospitals. This is the case of a dispensary, 
and regulated by 56 G^. 3, c 47 ; and the provisions of that act give the 
whole control and management of these dispensaries, and the selection 
of the persons to be employed in them, to the members of the several 
dispensaries. It prescribes no qualification. If they are dissatisfied with 
Bateman, they may remove him, but it is not a case in which this ooart 
interfere. 



Mr. Kane replied. 



Rule discharged, without costs. 
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Tuesday^ Noctmbcr 6tL 

PRACTICE— FRIVOLOUS DEMURRER. 

The Administrator of Gower r. the Administrator of Brett. 

Mr. Nelson moved, on behalf of the plaintiff, that the special demur- 
rer filed in this case should be set aside as frivolous, and filed only for 
the purpose of delay, or for leave to set it down immediately for ail- 
ment. Wlien the paper books were made up, and the plaintiff*8 attor- 
ney was preparing to set the case down for argument, the defendant's 
attorney agreed to withdraw the demurrer, whidi he admitted to be 
groundless, pay all the costs incurred, and swear to merits on or before 
tiie Ist of November, on the terms of being allowed to plead de nova. 
The plaintiflTs attorney was satisfied with this arrangement, but the 
affidavit of merits was never filed ; and, in the mean time, the period 
passed when the plaintiff should have taken the necessary steps to have 
tiie demurrer set down for argument this term. The case of Wilson v. 
Tucker (a) was in point, and also the case of Townlejf v. Minchin (6), 
which was decided in this court. 

Per curiam. — Let the case be set down for argument in the list for 
Friday next 



i'l) 2 Dow. Pr. C. S:?, 
ib) Tbitwas a caie in which Mr. Nelson moved the court to &ct aside the demurrer 
aa frivoloot, and 61cd for the purpose of delay. It was an action by the lEidorsee 
tbe Bcceptot of a bill of excliange ; and the court allowed the motion. 
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Wednesday, November 1th, 

PRACTICE— SERVICE— SCIRE FACIAS. 

McRpmr V, Lord Carberry. 

Mr. FrrzGiBBON moved that the conditional order in this case be made ^^ condition- 

absolute. He obtained a rnle ni$i to issne a icire fadat to rerive a '^ otAct wa«, 

jnd^^ent, in £^ter Term, and part of the order was, that it should be be served upon 

•enred npon the defendant's attorney six days before the ensuing term, thedefeodant'g 

It was served on the 19th May ; term began on the 24thy which was not days before 

a strict compliance with the order. An affidavit of service was filed, bnt V?™* 

*■ ' order was 

the officer refused a certificate, although no cause was shewn. The aerred upon 

officer should certify that no cause was shewn. \^^ Tennbe^' 

gan on the 

Per curiam, — The officer was right. We will now give you a new that the service 
Order, to issue the tcire facias^ unless cause shewn four days after ser- Tf** ***^' •"*** 

^^ce. der should be 

^ obtained. 

Wednesday^ November 1th. 
PRACTICE— NONSUIT— SERVICE— AFFIDAVIT. 

Assignees of Pepper and Locke v. Newenham. 

Mr. R. C. Walker moved, on behalf of the defendant, for judgment If theaffida- 

as in case of nonsuit. The cause was at issue in Michaelmas Terra, ^ce^ofa^n^ico 

1834 ; the defendant subsequently moved for a nonsuit, which was re- of motion state 

fiisedy npon the peremptory undertaking of the plaintiff to go to trial.. ^„ served at 

The plaintiff did not go to trial pursuant to his undertaking, and an ab- ^^ dwelling 

solute order was now sought on notice. The affidavit of service stated attorney, it 

that the notice was served at the dwelling-house of the defendant, in- !^*^^ ^^ defect- 

, , . ° ' ive; It should 

Stead of stating service to be at his registered lodging^. state the ser- 

vice to be at his 

registered 

Per ctirtom.— Your affidavit is defective. Take a conditional order, lodgings. 

Thursday^ November Slh, 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
PEREMPTORY UNDERTAKING TO GO TO TRIAL. 

O'DONOHOE ». O'DoNOHOE. Where on 

Mr. Fallon moved for judirment as in case of nonsuit. He made a ?"*;*«<*" ^^^ . 

•' ® ^ ^ judgment as in 

similar application in this case on the 8th of May, and the plaintiff then case of nonsuit* 

after defoult, 
on a peremptory undertaking to go to trial, given on a former motion, the plaintiff gives 
a peremptory undertaking to go to trial at the ensuing sittings, he will be put under 
terms to pay the defendant the costs already incurred, the costs of this motion, and also 
tliat the defendant may enter up judgment without further motion, if the plaintiff fail in 
going to trial pursuant to this undertaking. 

C 
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gavB a peremptory andertaking to go to triaL Notice of trial was 
senred on the 19th May, and afterwards withdrawn. A motion was 
again made for judgment on behalf of the defendant, when the plaintiff*a 
attorney postponed the motion, for the purpose of filing an affidayit to 
the effect that he was prevented from going to trial by a compromiae 
which was then pending. There has been no compromise since then, and 
no proceeding has been taken by the plaintiff. 

The Attorney for the plaintiff undertook to go to trial at the ensuing 
sittings. 

Per curiam. — Let the plaintiff be at liberty to g^ to trial at the ensn* 
ing sittings, on the payment of the costs already incurred, and the costs 
of this motion, as a condition precedent ; and if he make default, let the 
defendant have judgment, without further order. 



Saturday t November Sd, 
PRACTICE— TAXATION OP COSTS— PARTY AND PARTY 

Jones v. Conynoham and others. 

In the uzs- Jq ^|||g ^,,1^^ ^^ motion, that the officer should revise his taxation, an 
tioii of costs 
between party Order was made on the 26th of April, 1838, that the Taxing Officer, 

»rfj*"lrt! that ^^' ^•"^T* *bould report specially on the grounds upon which he dis- 

•n attorney allowed the following items : — 

fors^i^ia^e- 1^^ A fi^e of 2s. 6d. on the appearance entered for each defendant, 

fendants will 2d. All reasonable and proper charges for obtaining the necessary 

lovrod one ap- information for the preparation of the special pleas of justification on 

P<^°5? '^: behalf of the defendants, and for instructing counsel for that purpose, 

adversary is The principal charges in this item were three consultations on the 

not char^Mble gu|)ject of the pleas attended by three counsel, and expenses attendant 

oneconsulta- thereon. There was also a charge for the " instructions of pleas." The 

rtwUaronh^* defeudante' attorney stated, in his affidavit, that the costs actually and 

directions of necessarily incurred up to the time of filing the pleas amounted to £1 06, 

ingcouMef; or <^^ ^^^^ ^^ ^"^7 ^^^ ^^^ allowed by the officer, 
for the instruc- 
tion of pleas; or 

for the revising and settling the draft pleas by leading counsel ; or for one fair copy of the 
pleadings laid before counsel for the direction of proofs ; or for one fair copy of the direc- 
tion of proofs to assist the defendant in his inquiry after the necessary witnesses. 

3d. That the adversary is not chargeable for the costs of procuring, from the journals of • 

tlie House of Commons, a compared copy of evidence given before the Committee of the 
House. 

4th. That he is not chargeable with the expenses attending the examination of several 
persons, in order fo select from amongst them those only whom it would be useful and ne- 
cessary to produce upon the trial. 
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ScL TIm leet paid to cMenduite' ooaniely and tha ei^mas aUendaot 
upon ome eounltaiion of the defendants' oounsely settling the spedal 
pleaa of jnatification, or, in liea thered; an additional fee to the oonntel 
who TOTifed and settled said pleas. 

Ml. The snv of £13. 2s. paid the London correspondent of the de- 
feadantsf attorney Ibr, and the other expenses attendant upon proooring 
from the journal office of the Honse of Commons, a compared copy of 
the endence given by the Committee of the House of Commons on 
OiVBga Lodges, for the purpose of setting forth certain porUons of the 
saflM, verbaHmj In the defendants' pleas. 

5tlu The fee paid the leading counsel for revising and finally settling 
the draft ideas. 

0th. One fair copy of the proceedings. 

Vth. The fee paid the leading counsel for revising the directions of 
the defendants' proofs. 

8tii. One copy of connseFs directions of prooft. 

9th. Reasonable remnneratien to the defendants' attorney, for com- 
municating with the defendants as to the witnesses^ to be produced in 
support of their pleas ; examining, at Magherafelt, in the county of 
Londonderry, the different persons returned by the defendants as able 
to give useful eridence, and taking notes of their testimony, and finally 
selecdng such persons as it was considered most adviseable should be 
snhpcsnaed to attend the trial, the ^ect and result of which was to pre- 
rent the necessity of subpsenaing several witnesses to prove the same 
faols, whereby considerable expense was sared to the plaintiff (a). 

Mr. SiiiTfi, Q. C with whom were Messrs. Napier and Whitbbide, 
this day renewed the application for an order upon the officer to review 
his taxatioo of these costs. The grounds upon which the officer pro- 
ceeded, according to his own report, were erroneous, both in matter of 
fact and in point of law. This motion is grounded upon the affidavit of 
the defendants' attorney, which states, " that the action in this ease 
<<WBS Ibr an alleged libel, contained in certain resolutions entered 
**lnto at a public meeting, in which the defendants animadverted 
** on certun evidence given by the plaintiff before a committee of the 
<< House of Commons ; that said evidence affected the conduct and mo- 
*' tivesof the defendants, in their character as magistrates, for a series 
** of years ; that deponent was advised that it would be necessary to pro- 
<< cure the evidence given before the House of Conmions, the resolutions 
** agreed to by the defendants, and also obtain from the defendants full 

(a) Tbs report it to voluminouf, that it was found impossible to give even an out- 
line of it; but the substance of the important parts of it are given in the aiguments of 
CounedL 
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«« informalioit on the several matters of fkct affiocling each separately, 
^' atad the whole of them collectively, on which they could rdy aa 
«< grounds of justification ; that all this was done, and that, for all this 
*< trouble, not one fraction was allowed." The officer refused any rema- 
neration for all the trouble which the defendants' attorney necMiarily 
incurred in the proper discharge of his duty to his clients, on the prinoi- 
ple that the attorney was sufficiently remunerated by the fee allowed 
him for the drawing and eng^ssing of the pleas ; the eonsequenee of 
which is, that in every case of such magnitude and so much complexity 
as the present, the costs fairly and necessarily paid out of pocket will But 
ezoeed those which the officer will allow. Upon the first item, the officer 
reports, that he disallowed the charge of 2s. 6d. for each defendant, be* 
cause it was the invariable practice to allow only the charge of one defend- 
ant, no nuitter how numerous the defendants were for whom the attorney 
appeared, and stated these reasons :^-** That the attorney was paid for 
** his sig^tnre, and in this case only one signature is required ; and nl- 
«< though there are distinct stamp duties upon each appearance, that does 
*' not give a right to several fees ; because, when an affidavit is entitled 
** in several causes, there is a stamp duty for each cause, and the attor- 
** ney has only one fee for his signature to it." In this part of the report, 
Mr. Clancy shews himself as much mistaken in fact, as he is erroneous 
in point of law.- It has not been the invariable practice in the office, 
thus to tax the appearance fee for several defendants ; for the only sur- 
viving Prothonotary, Mr. Farran, states directly the reverse, and that, 
during his experience, a distinct fee was allowed for each defendant. 
The present practice has crept into the office lately, and has been passed 
over, mb tUeniio. Neither is the fee allowed for the signature, but it is 
allowed for the act of appearing. If a man have nine clients, it is but 
common sense that he should be paid for all. It is necessary for him to 
communicate with each of them : he has precisely the same trouble as 
in the conduct of so many distinct cases. Besides, he might enter nine 
distinct appearances, or nine different attomies might enter appear- 
ances for these defendants, and they would be entitled to the several 
fees. If this practice be encouraged, by denying the &ir remuneration 
to the solicitors, see to what ruinous consequences it will lead. Positive 
evidence to contradict Mr. Clancy's statement, that this has been the 
invariable practice, is also derived from the number of law funds paid 
in this very case. Previous to the abolition of fees to the officers o£ the 
courts, the attorney was entitled to the same number of fees as the offi- 
cers. The law fond has been established in lieu of the fees paid to the 
officers ; and in this particular case there are nine law funds paid, prov- 
ing, beyond dispute, that, according to the ancient practice, the attor- 
ney was also entitled to nine fees, although the defences were consoli- 
dated. Another of Mr. Clancy's reasons for disallowing this charge is. 



Pv 



IN MICHAELMAS TERM, 18S& 13 

that wliete affidavits are ODtitled in Boyend eansesy aeparate Btaidp duties 
are paid in each, and only one fee paid to the attorney. Bat the mode 
in which stamp duties are collected is a mere fiscal arrangement, and 
cannot afieet the question ; and it is very well known that^ for example, 
in equity cases, drawing money out of court, ko^ it is necessary to give 
notioe to all parties interested in the funds, and thus entitle the affidavits 
in every caose, the parties in which are interested in these funds ; but 
there is no additional trouble whatsoever imposed upon the attorney, 
and, consequently, no additional fee. 

Crampton, J. What charge is made for the plea ? 

Mr. Smiik. — Only one fee ; but there is but one law fund charged 
also» which confirms my view that the number of fees are to be regulated 
by the number of law funds* It proves, that the practice as to fees for 
the i^ea and for the appearance, was di£Perent ; the plea was regarded 
as ajoint^todc act of the defendants, whereas the appearancs^ was not 
so. A case similar to this was decided in the Rolls ; it was the converse 
of the.present. The Master allowed the fees, and the plaintiff moved 
for a review, bnt the court thought the charge a fair one. Piie v. 
Afi$ien(b). And the court of Chancery has laid down the principle, 
that in^tazingthe costs between party and party, the Master should adopt 
the same rule as between solicitor and client (c). Mr. Bourne is in 
court, who taxes at the crown 8ide,and he will state that distinct fees are 
allowed at that side of the court, for the several defendants for whom 
appearances have been entered. With respect to the second item, Mr. 
Clancy reports, that he disallowed the three consultations of counsel on 
the subject of the pleas and expenses attendant thereon, upon the autho- 
rity of the General Rule of the 8th May, 1832. Mr. Clancy totally 
mistakes the effect of this rule. The first part of the rule applies to 
the shortening of pleadings in certain cases, and the second part to 
consoltations after issue joined. It, in point of feet, allows a charge 
for instructions not allowed before, as remuneration to the profession 
f<Hr emoluments which were curtailed by the shortemng of the plead- 
ings ; it was intended generally to fevoar the profession, and allows 
even in those trivial cases where the pleadings are shortened, one con- 
saltation, bnt was never meant to apply to cases of great importance 
and beset with difficulties like the present, wh^e the attorney must 
of necessity incur the expense of consultations in the earlier stages of 
the causey in order to conduct properly and honestly his clients' cause. 
Mr. Clancy is wrong in principle, that he cannot allow more costs for 
the preparation of a cause in a matter of £5000, than in one of £5. If 
each an inflexible rule be established, the result will be, that, defendants 
brought into court involuntarily and improperly, will be mulcted for 

(b) gL.B^H, S. 238. ( c ) 117 Gcnena Ordcre, Chanc. 
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expeoMs fiurly and necetsarily iBcarred in the proper numagement of 
tUb euBf as they will in the present cate, to the amount of £300, for 
their suooera. The report open the fourth item is a tissue of absurdity. 
He says it was an aet of extreme eaution in the defondants for whidi 
V they should not he paid, to get a compared copy of the evidence in order 
to firaaie their plea, but every lawyer knows that if the defendants relied 
upon the printed copy, and that that was erroiysons in a single word, 
their pleas would hare gone for nothing, for there would hare been a 
fatal variance at the triaL No counsel would be justified in putting his 
name to pleas drawn from the document, for not using whidi, Mr. Clancy 
sneers at the over-caation of counsel, while lie could procure a compared 
copy of the evidence with the signature of the plaintiff attached to it, 
adcnowledging its accuracy and correctness. Mr. Clancy says the 
compared copy was unnecessary, because the variance might have arisen 
as weU after the precaution of obtaining it, as if the printed copy had 
been used, but the folly of that observation is apparent from what baa 
been already stated. But, says Mr. Clancy, the costs of the compared 
copy should not be aUowed, because it was not used as evidence at the 
triid ; thus although the document be absolutely necessary to the proper 
framing of the defendants' pleas, still if they cannot use that document in 
evidence, but require parol evidence to sustain the pleas, he is not to 
be allowed the costs of it. The entire of this part of the report is a 
tissue of nonsense, and in point of fButt, the counsel on the other side 
have given it up. The fifth item is a fee to leading coonsd for revising 
draft pleas, and it has been disallowed, ^because,** says the report, ** it was 
** another act of over-caution on the part of the defendants for which 
^* the plaintiff should not pay." In a cause such as this, it would be an 
act of the greatest indiscretion in a junior counsel, no matter what his 
knowledge or ability might be, to rely wholly upon himself in the con- 
duet i^ the ease, and the court never should establisli an inflexible role 
that the same costs are to be allowed in the preparation of a case upon 
a bill of exchange, and the most difficult and embarrassing case that can 
be brought forward. The sixth item, being a sum] of £2 19«. Sd. for a 
copy of the pleadings laid before counsel to direct proofls has been dis- 
allowed, on the ground, that the proper course is to lay one of the briefo 
intended for trial before counsel. Now, this was utterly impossible in 
this case, for an attorney will not be allowed for briefs made out before 
notke of trial has been served, which in this case was an eight days' 
notfoe, a period which never would have been sufficient for the direc- 
tion of proofe^ in a case where about eighty witnesses were examined 
on die trial, some of whom resided in England. The seventh and eighth 
items ought to be allowed upon the same grounds as the fifth, that the 
importance and difficulty of this case distinguished it from ordinary 
cases and necessarily required those expenses for the due and proper 
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of ii. As to the ninth itenii there i$ no groand for refioBiiig 
i^ z if Mr. Clancy WB0 looking out for a mode to create fuid aocomolat^ 
he eoold not find a better one than by refusing these costi, for the 
effett of the proceedings in which they were incoiredf was to 
^Bsxitiusli, most considerably, the expenses, by making a selection of the 
IV llAiesses tobeprodaced. As it was, abont eighty witnesses were exasiined ; 
i^ tiftis prooeediag had not been adopted, fire hnndred might have boen 
p«>odiioedy and the plaintiff should pay the costs of every one of thsm. 
principle of this charge is acknowledged in the coorts of Equity (d); 
id in cases like the present, thi» court has interfered to correct the tax%- 
t^tnt of the officer. Littie v. Gore, (e), and Magee v. Honey {fj. A}1 
^lie courts act upon the principle, that where there is success there ougi|t 
^o be indemnity. If the costs be fiuriy, honestly, and from necessity 
iiatxnred, die successful party should be indenmified. Mr. Clfmcy thinks 
K^e lias no discretion as to these costs, that there is an inflexible rule 
appHes alike to the most important and the most trivial case; in 
view the Law Society differ with Mr. Claney, and they have felt it 
^ duty they owe to the profession, to assist in having this matter fully 
brtHsmlit belbre the court, and for this purpose they have given all the 
tistanee in their power to Uie defendants* attorney. If the principle^ 
indemnity be not recognised in the present case> the defendants for 
^Heir success wi8 have to pay £30a 

Mand4My^ November 5<4. 

• 

Bf r. iSfobiea— The question is, not whether the attorney is to be pud 
^18 costs, but how much of these costs are to be taxed as costs between 
P^rty and 'party. Tbe officer has set forth fully the grounds upon which 
^« disallowed the several items, and these grounds are so unaaswerabloy 
^liat it is only neosssary to state them fully, in order to'satisfy the court 
^ tbe sound principles upon which the officer proceeded. The first item 
^ disallowed, because he states it to have been *^ the invariable practii^ 
^^ of the taxing officer to disallow it." Here is the deliberate statement 
of tbe officer, bo«nd to report faithfully to the court, that he has in this 
instance followed the invariable practice ; and is this a period at which die 
^Qrt will sanction the increase of law costs, when the legislature is re- 
torting to every means, through the civil bill court and otherwise, to 
ciutadl those expenses ? As to the second item, he disallowed *' the 
** considtations and directions of proofs,*^ under Uie authority of the rule 
of tlie court already referred to. That rule is most salutary : it allows 
^^ costs of one consultation and one direction of proo&. If the court 

(lO 101 General Order Cluinc. (e) Battj 444; 

(/)! HQd.i0b Bro. 106. 
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allow more, vkore will tbe eril stop ? la every caw to come befo 
eooit, ia order to determine whether one, two, or three eomalt 
are to be allowed ? Here there are five cDDinltalions : ii tbe adr< 
to pay for the five ? If not, for how many most he pay ? Tbeai 
colties eatabliih the neceaiitjr of a bindiog rule. The adversary 
to paj for the pecnliar difficoltie* of each individual caae, or tbe c 
ofcaotioDor circumipectioa which the adviiers of bit oppooea 
cbooM to exerciw. The officer farther atatee that he diaallowt 
" inatmctioaa for pleaa,"* becaiue it haa been the nniform practice 
officer* to oonaider the remuneration of the attorney for thia aerri< 
eonsut in tbe emolnmenla ariaing from the drawing and engrroaii 
tbe pleading The client ia bonnd to pay all the espenaea, bat tl 
venary ia only boand to pay for one oonaoltation, and one direct 
prooft. If the extreme cantlon of the client or hia adviaers at 
more, the client may pay for them, bnt tbe adveraary ahonld noL 
again tbe conrt ia called npon to change the nniform practice of th 
log officera, and open a door to a daaa of ezpenaea which, if oi 
lowed, no one can aay where they will end. The third item, the • 
moat properly ttatea, if he allowed it, it would be an nnanrraJ 
. evaaion of tbe rule of the court already referred to. Tbe fbnrth 
the officer atates he disallowed, on the aame grounds on which be 
lowed tbe aecond, aa being an act of caatiun and circnmapectiv 
which tbe adversary should not pay ; " He has never knoi 
" inatanee where the party baa been allowed a charge of ibis i 
"againit another:" and be adds, "That if once allowed, a cU 
" diargea will bo let into the coala between party and party, wl 
** will he impossible for the taxing officers to control." Here ia tbi 
berate statement of tbe officer, ihat he haa never known such a c 
to be allowed ; and he adda, on bii experience, that if allowed, it 
can be controlled. The court ahould heaitate long before it would, 
thia atatement, alter a practice which has existed since the eetablial 
of tbe office. If the client desiro those expenses, let him pay for I 
be is not to he indulged in them at the expense of hia adversary, t 
case they bad the atteated copy uf the evidence, and they seek to c 
their adveraary with it, although their over caution prevented then 
nsing it on the trial, and made ihcm incur the henvy expense ol 
nesMB from London, where they were utterly nnncces^nry. Tb 
iMtod copy was ample evidence ; for the evidence given befure a 
mittee, if not a record, ia a gHati record ; and an adeatvd copy ol 
unexceptionable evidence. Having, then, gone to tbe expense of it 
not having made tbe proper use of it, they are bound to pay for it. 
fifUi item was disallowed, because it has been tlic invAriiiblo pntcli 
disallow anch a charge. If they are to be paid for laying tlie pleas fa 
Mr. Blackbnroe, why not he paid for laying them before nnoihe 
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another. The sixth item was disallowed^ in conformity, also, to the 
l^neral practice of the office. The seventh item was disallowed,* apon 
the g^and that, if allowed^ it would be a violation of the general rule 
of the conrt ; and until that mle is repealed, no such chai^ as this can 
be allowed against the adversary, in a case where one consultation and 
one direction of proofs have been already allowed. The eighth item was 
disallowed, because he states, and the principle cannot be disputed, Uiat 
tlie plaintiff is not to pay for, or assist in, any inquiry after the defend- 
SBts' witnesses. H.e pays for the evidence when found as detailed in 
Us adversary's briefs, and for the expenses of the witnesses ; and in 
npport of his views he refers to the case of Laing v. Bow€8(g). The 
siath item he disallowed, hecause, from the evidence taken down at 
Ma^herafelt, selections were made of the necessary evidence, and 
tlieae portions were briefed ; and the plaintiff is called upon to pay, not 
osly for the selected part, but for that which is rejected ; and the officer 
is called upon to allow for evidence he cannot see, which is contrary to 
the aound principles of taxation, '* that the officer should not allow, as 
"against a party, any chaige of which he has not the means to judge, 
"nor the power to control." It was said on the other side, that the 
elect of this diarge was to save expense, because if five hundred wit-K 
aesses were examined in Uie country, and eighty selected from them, 
the i^ntiff was saved the expense of having the five hundred exa- 
mined on the trial ; but that is incorrect, for they would not be allowed 
for witnesses who proved nothing but irrelevant matter, nor would they 
k sDowed for ten witnesses who deposed to the same fact, as must have 
^ tbecase, if the defendants had not taken that precaution. It vras a 
nfe and proper precaution on the part of the defendants, and the ex- 
penses of which he, and not his adversary, is bound to pay. The 
^Qrt, I repeat, should hesitate long before it would disturb one prin- 
e^le laid down in thu report. These costs were incurred in the ordi- 
*>ry iction of libeL The defendants* demand against the plaintiff 
VBOQnted to £982. 6s. lid.; the sum deducted by the officer amounts 
to£SOO. 13s. 11^., leaving a balance, which the plaintiff is bound to 
P>7 to the defendants, amounting to £681. 10s. 1 1^ This is a serious 
<«n, IS between party and party ; but what will be the consequence if 
Ais eoort should decide against the principles of taxation laid down in 
^ report? The officer states, besides his other grounds, that he dis- 
^wed the several items, *' because it had been the invariable practice 
**^ disallow them ; because he never knew an instance in which such 
"cHatges were allowed between party and party." If this court, then, 
^'fect the officer to allow any one of these items, that decision will go- 
^^ni Um In ijiQ taxation of the costs of cases in this court, but he will 

ig) 3 M. & Sel. 89. 
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be guided by Ibe old and long ettabliihed practice in taxing the ooata of 
tbe coorta of Excbequer and Common Pleas. The matter may come be- 
fore these coarta» and they may differ with this conrt upon the propriety 
of the alteration, and thus different principles of taxation will prevail 
with respect to the costs in the several courts. Is it desirable that the 
costs allowed in a cause should depend upon the court in which it may 
be tried ? Yet this is the almost inevitable consequence, if one court 
shall alter the practice which has for a long time prevailed. If a 
vicious practice exist in the office, the Twelve Judges should meet and 
correct it : but no court will pursue a course which will create a dissi- 
milarity of practice in the several courts, in a matter in which unifor- 
mity ought to prevail. 

Mr. WhUeside replied. — The officer is mistaken in stating that it has 
been the invariable practice to disallow the several items which he has 
disallowed in the present case. With respect to the first item, the only 
surviving Prothonotary has certified that, before the appointment of the 
taxing officers, it was the invariable practice to allow a distinct fee for 
the appearance of each defendant. Mr. Meares and Mr. Stewart, 
whose duty it was also to tax costs, as Clerks of the Pleas, corroborate 
the statemeut of Mr. Farran ; and the same practice prevails at the pre- 
sent day at the crown side of this court : so that the officer is quite in 
error, when he states the taxation in the present case to be conformable 
to the uniform practice of the office. — [Burton, J. The present is not 
quite analagous to a croum case ; and although the ancient practice may 
have been to allow several fees, still it would appear, that since the ap- 
pointment of the taxing officers, who have acted now for about sixteen 
years, only one fee has been allowed.] — Many grievances will be al- 
lowed to pass over 9ub silentio; and it is only where it comes to be a 
nsatter of serious importance, as in a case like the present, that a review 
of the officer's taxation will be applied for. It proves this, at least, that 
the officer's report is inaccurate, and not to be relied on. The officer is 
also mistaken in principle, in stating that the attorney is paid for his 
signature, and that the appearance is analagous to the case of a joint 
plea, where Uie attorney only receives one fee ; for, after the appear- 
ance, the attorney might file a separate plea for every one of these de- 
fendants, which clearly establishes that the appearance for each defend- 
ant is a distinct and separate act. In Chancery, distinct fees are allowed 
upon the apj>earance of several defendants. Austin v. Pike. As to the 
second item, the very rule which the officer relies upon against the 
charge is, on the fair construction of it, in favor of the charge. It givea 
the officer a discretion as to the allowance of all costs which shall have 
reasonably been incurred between party and party after the commence- 
ment of an action, although not before allowed; and then the rule refers 
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to a later stage of the proceedings altogether, and directs the officer to 
sHoWy at this stage of the proceedings, one direction of proofs, and one 
•ongoltaUoii* If, then, upon this very rule, the officer does not report 
tbt tfae costs we daim were nnreasonable, (and he does not do so,) he is 
boond to allow them. In Enghind, where the remnneration of the attor- 
ney is much greater than in this country, these charges are allowed, as 
appesurs from WordiwortKs Rules, 235; and in the case of Lessee 
Bladkwood r. Gregg (A), the court of Exchequer directed the officer to 
iBow several items which he had disallowed ; and every member of the 
court expressed an opinion that the taxing officers were going too close 
to the wind, and that the profession were entitled to a more liberal re- 
maoention than the officers were in the habit of allowing. As to the 
third item, it is also allowed in England, and there is no ground for re- 
fonsg it in this country, where the peculiar nature of the case renders 
it imperatire upon the defendant to incur that expense. The fourth 
item the officer states he disallowed, because the printed report afforded 
equal security to the defendant. It is utterly absurd to say there is the 
lame lecnrity in relying upon a printed and a compared copy of the 
eridence ; and it would have been madness in counsel to trust to a 
printed copy in a case like this, when an attested copy could be had of 
tbe plaintiff's evidence, signed with his own hand, and he thus estopped 
from disputing its fidelity and accuracy. The principle of this charge is 
•Emitted in Johnson v. Lawson (t), aiid in Holmes v. Holmes (A), and 
tlie groonds upon which it has been resisted are extremely frivolous. 
Seme of them have been already noticed. Amongst other reasons, it is 
nid the printed copy was not given in evidence, and therefore the de- 
fendant did not make the use of it which he might have done, and thus 
nveoonsiderable expense, incurred in proving the matter of the pleas of 
JBstilestion at the trial. The fact is, he found that the printed copy 
fertonstely ag^reed with the attested copy; he required, by notice, a 
content that it should be admitted as^vidence, and the answer was, 
that the plaintiff would adroit nothing. The plaintiff puts the defendants 
to tbe strictest proof of every part of their case, and now refuses the 
expenses necessarily incurred, upon the ground that these expenses were 
iDCorred by the over caution of the defendants* advisers. The defend- 
snts are driven to incur an expense of £200, by the obstinate refusal of 
ibe pfadntiff to admit the evidence tendered by the defendants ; and are 
tiiey not to be indemnified now for these expenses, which the plaintiff's 
conduct rendered unavoidable ? On the same principle, the fifth, sixth, 
aod seventh items should be allowed. Where a defendant is involuntap 
rilj dragged into a court of justice, and obtains a verdict, he should be 

(h) Glascock, 39^. (i) 9 Biog. Ml. 

ik) 2 Bing. 75. 
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indemnified for all fiur and neoestary costs which he has reasonably in* 
eurred in the preparation and proper management of hb defence. The 
inquiry should be, are these expenses, under all these circnmstanceay 
reasonable ? The o£Scer should exercise his discretion, and not appfy 
one rigid rule to every case ; and had he done so in the present in- 
stance, he must have admitted that these charges were not only reason- 
able, but nnavoidable, in the proper conduct of this case. The eighth 
item is allowed in England, as appears in Stewart*s ObservaUani an ike 
New RuleSf 42, and it is most reasonable that it should also be allowed 
here* The ninth item is one which the court is bound to allow in further- 
ance of public justice. The consequence of refusing this item will be, 
that the parties will avoid the expense, and many more witnesses will 
be produced than are at all necessary, and thus the costs absolutely in- 
creased, and the cause of justice greatly impeded. The officer has re- 
ferred to the case of Laing v, Bwoeiy but Uiat case does not apply. 
The charge was properly refused in that case, because the party might 
have given secondary evidence, and thus avoid the expense of pro- 
curing the witness. The argument, that the court by allowing these 
charges would create a difference of practice amongst the courts, would 
prevent a review of taxation in every case. This court has already 
corrected the practice in the office, where it disapproved of the officer's 
taxation, as in the case Green v. Atkinson (a) ; and no evil resulted from 
the interference of the court. The plaintiff, in the present case, is 
bonnd to pay every item, which the defendants reasonably and necettta- 
rily incurred in the management of their defence. It is clear, that the 
officer in his taxation, in respect to some of the items, went upon wrong 
prindples ; and with respect to most of them, upon an erroneous im- 
pression, that it had been the invariable practice in the office to dis- 
allow the charges; whereas it is certfied that, at least before the appoint- 
ment of the present taxing officers, these charges were invariably allowed. 
— [In support of his views, Mr.Whiteside^ referred to Palmer* e Tables 
of Costs^ 50, and also to the tables of costs in the court of Chancery ; and 
upon the following day he handed in two copies of bills of costs, taxed 
as between party and party, by the late Mr. Stokes, in which the ex- 
penses attending the examination of witnesses preparatory to trial were 
allowed.3 

Saturday^ Novemhet 17th. 

Cramfton J.— This day delivered the judgment of the court, and 
siud the court was unanimous in the rule he was about to pronounce. 
This case came before the court on the motion of the defendants, for a 

(.') 1 H. and Bra Z4V. 
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re-tmzBtkm of the eosts in the cause, and the defendants compkin that 
ike officer disanowed certain items which they were entitled to have 
taxed, as costs between party and party. The officer was directed to 
report specially to the oonrt, the g^nnds npon which he disallowed the 
MTend items ; and he made his report npon the SlstofMay. The 
tmaant of the bill of costs as originally furnished, was nearly £1000; 
tlie items disallowed by the officer, being nine in number, amounted to 
£300, leaving a balance of nearly £700. As to the first item, the offi- 
cer luM reported that it is the uniform practice to allow but one appear- 
anee lee, no matter for how many defendants the attorney may appear, 
as it has been also the practice to allow but one term fee, which is all 
Unl is claimed in the present case ; and there is nothing in the nature of 
the dotjr for which this fee is allowed, to warrant a deviation from the 
eitaUished mle. It was mentioned at the bar, that this court had de-* 
cidedigaiiist the claim npon a previous occasion ; and it is sufficient that, 
being contrary to uniform practice, the court will not depart from that 
pnetioein an individual case. As to the second item, although disallowed 
M between party and party, it is admitted to be a fair charge between 
sttonejr and client : and I must observe, that in the argument upon 
tbe present motion, this distinction was not sufficiently attended to. 
TUi ekaige was disallowed under the authority of the General Rule of 
Msy 1832,, which leaves to the officer a certain discretion, but pre- 
Kribes limits beyond which he cannot go. I think the officer has 
'^tlj construed this mle, although his construction has been disputed 
^ the bar. On this head the officer reports, ^ the defendants* attorney 
'''tales in his affidavit, that the amount of costs incurred necessarily, in 
"^ preparation and compilation of the pleas, is about £106, of which 
''the officer has allowed £35 ; but when it appears that the deductions 
''from thb som of £106, consist principally of the costs of three consnlta- 
^tions on the subject of the pleas, each attended by three counsel, of nume- 
'''^c^Qa attendances of the attorney, and of many other charges of a simi- 
**^^^ nature, your lordship will not feel surprised that such a reduction 
''baft been made.*' The present may not be the most convenient mode 
^^iksertuning the costs which the successful ought to be allowed; but 
^ ^ the uniform practice, and of course should not be changed for a 
P^'^colar case. If the present practice as to costs allowed between 
^ttot-ney and client, and those allowed between party and party, is 
"*^ let it be altered ; but the taxation in the present case must be in 
^^^^'^^nnity to the rules of the office as they exist at present. As to the 
"^^ item, the observations I have made upon the former charge apply 
^ ^^ The greatest objection to the report seems to have been to that 
P**^ of it which applies to the fourth item, and it was made the subject 
of v^iy gtrong observations upon the officers : it was said to be illegal and 
"^^^S><al, while it appears to me to be founded on the soundest pisinciples 
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of reasoning. First, he says, *' it is the nniform practice to disallow the 
** expenses of procnring information for the adversary." It has been 
strongly urged that the attested copy of the evidence was absolately ne- 
cessary, to enable the defendants to plead ; but I very much doubt that 
it was. In the first instance, it seems to have been thought that it could 
have been given in evidence, but it was afterwards, as appears to me, 
wisely determined not to rely upon it. It is a misuse of legal phraseo- 
logy to<»ll it an attested copy ; it is not a copy of anything which 
occurred in a judicial proceeding, but a document furnished by a private 
individual, the officer of the House of Commons, who had no authority 
to give copies. The attested and the printed copies are of equal autho- 
rity. The doenment signed by the witness is the only original, bnt 
either of the others are equally subject to mistakes. The fifth Item 
was disallowed, as contrary to the established practice of the office. 
With respect to the sixth item, it was necessarily and unavoidably in- 
curred ; but the officer reports that such charges have never been allowed, 
and therefore the defendants here are claiming something for their par- 
cular case, which has not been allowed in any other. The seventh item 
has been disallowed, on the ground that it would be contrary to the 
established practice, and also to the General Rule of the court of 1832. 
The eighth item has been disallowed, upon the ground also of uniform 
practice. As to the ninth item, the officer states that this is the first 
time this claim has been made ; he is answered, that it is the English 
practice to allow this charge; but this court is not regulated by the prac- 
tice in England, but by the established practice of the Irish courts. 
If the court allowed this charge, it would open a door to expenses, the 
end of which no one can see. In the dischaige of his duty, the officer 
can have no private feeling in favor of either party ; and there cannot 
be a more intelligent or impartial officer than Mr. Clancy. There may 
be an error, in principle, in the present distinction between the costs 
allowed between party and party, and those allowed between attorney 
and client, and it may be desirable to abolish that principle ; but the 
principle has been sustained by the practice of the office, and nothing 
can be more important than the certainty of the charges which will be 
incurred. In these matters the officer is the best judge. If we allow 
items which we fihd disallowed upon the uniform practice of the office, 
because reasons sufficiently satis&ctory are urged against the practice, 
probably we would have to alter the entire practice of the court ; and 
the result would be, the several courts would entertain different views ; 
and the same court might entertain different views upon the several 
cases that would come before it. Upon all these grounds, we must 

Refuse the motion, without costs. 
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EXCHEQUER OF PLEAS. 

Monday, NcneaJber 5th. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL. 

BooBB GalyiNi Administrator of Cuarlei Gallaohsr, deceasedy 

V, John Miluoan. 

The affidavit to bold to bail» which was made by the plaintiff stated An affidavit 

that John Milligan (the defendant,) was indebted to the deponent, as bj an adminiil 

administrator of Gallagher, in the sum of £2B. 18s., for the balance of ^[j^'J^^ 

dne and a-half year's rent, dae ** upon and by virtue of a certain inden- •> upon and by 

** taie of lease, bearing date the 2Sd day of October, 1834^ and made ul^^^^g 

'^ between the. said deceased, in his lifetime, of the one part, and the ** date, &€. and 

^* said John Milligan of the other part ; and deponent saith, that the said <« ^^„ thede- 

^ sum of £28. 18s. still remains justly due and owing to this deponent ^'ceased, of the 

^* as such adminbtrator as aforesaid, by the said John Milligan, over and m j^ m. (the 

"above all just allowances," kc «ofSbe^er 

«• part," with- 

Mr, Naman shewed cause of bail. SJ*at J* Mfheld 

and eojojed 

Mr. Mofyneux objected to the affidavit, as defective, in not shewing a i^J^' Heid^ 
tenancy, or stating that the defendant held and enjoyed under the lease, sufficient. 
It is consistent with the statement in the affidavit, that theie were other 
parties to the deed, and that the defendant was made a party merely tQ 
indemnify the lessor, and not as lessee. An affidavit to hold to bail 
must contain a statement of facts, shewing a clear right of action, 
which the present affidavit does not 

Per Curiam. We think this affidavit is sufficient. The court will 
not look too curiously into the lang^uage of affidavits, nor suppose ima- 
ginary or possible cases, for the purpose of defeating them. 

Allow the cause of baiL 
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Monday, November 5th. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL. 

Hughes, Assignee of Keenan, a Bankropt, v. Dowd. 

An aflSdavit '^^ affidavit in this case was made by the p]ainti£F, as the assigne 

for^^^^ld ^^^^ Keenan, a bankrupt,' and stated that the defendant, James Da 

aod deliTcred Dowd, was indebted to the deponent, as such assigpiee, in the sun 

M*^* w for"^ ^223, « for goods sold and delivered by the said Peter Keenan, bei 

big uie and by «his bankruptcy, to him, the said James Daniel Dowd, or for his 

fluffidant. ** ^^^ ^y ^^^ order ; and also for money paid, laid out and expende< 

An affidavit <<and for the said James Daniel Dowd, and for his use, by the i 
to bold to bail, -^ . 

*'lbr money " Peter Keenan, prior to his bankruptcy,*' &c. 

paid» laid out, 

and ftTp^ndfid 

to and lor tbe Mr. M. Fallon shewed cause of bail, and contended that as m 

^^j^^L^ certainty was not to be required in the case of an assignee, as where 

witbottt affidavit was made by the plainti£F in his individual capacity, 

adding^ ''at his 
raquttt," is 

deftctiye. Mr. James Plunket, contra. — There is no di£Ference between an affi 

vit to hold to bail made by an assignee and one made by any other | 
son, with respect to the certainty required in the statement of the ca 
of action, although there is a difference as to the degree of positive! 
with which it may be sworn. 

This affidavit is defective in two respects i^^firsty the goods are 
stated to have been sold and delivered to the defendant, ^' at his reque 
Dumford vJMessUer (a), — [Pennefather, B. That objection can 
be sustained, as there is an equivalent averment, *' by his order,'* in t 
affidavit.] — Secondly, it is not stated that the money was paid, laid 
and expended *< at the request of the defendant." That is clearly I 
Fricke v. Poole (b). Besides, it is a direct violation of tbe 6th New i 
neral Rule ; and, if an affidavit is bad as to any part, it is bad for 
whole. Archbold's Pract by ChiUy, 110. 

Pennefathea, B. — The latter part of the affidavit is certainly • 
fective, for the reason assigpied. 

Cause of bail disallowed. 

(a) 5 M. & S. 44G. (ft) 9 B. & Cr. 543. 
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Mimday^ November 5ih. 

PLEADING— DEMURRER— ACTION FOR TITHE 

COMPOSITION. 

PSNNEFATHER V. LSE. 

Action of debt, for tithe composition doe to the plaintiff, as rector of Debt for 

tbe parish of Kilnalane. ^Ithe compofi- 

The first count of the declaration, after stating that the amount of the coo at of the 

composition had been ascertained by the certificate of the commissioners *'<^J^''?u ?Pm 

m 1826, and that such composition had been made permanent by the 2 H. and otbera, 

and 3 FT. 4, c 1 19, and payable yearly, by the 3 and 4 FT. 4, c 37, Jefendlntj**' 

proceeded to state, that divers persons, to wit, Thomas Ryan and seve- daring a cer« 

ral others (whose names were mentioned), on tbe Ist of November, had been in the 

1833, and thenceforth, and until the Ist of November, 1835, "had been J^^^J**^*^** ®' 

** in the occupation of certain lands specified in the applotment, and by specified in 

^ and in the same made chargeable with certain annual sums," amount- men?''aiid'by 

ing to £8. 168. 8d. of the present currency, *' for a rateable share or pro- ^^^ *^^^ ^^^ 

^^ _^. - .J ... 1, • .. cbarreable 

^ portion of said composition chargeable thereon. with the year- 
It then averred, that during the period aforesaid, tbe several persons '.^'"j^ ^^ ^? 
before mentioned "held the sfud piece or parcel of land so in nRDtAfrom 
^ their occopation, and so assessed and applotted as aforesaid, as tenants ^letfiiid ^^^"^ ^^ 
"[from year to year to the said defendant ; and concluded by stating, defeodaDt, 
tliat defendant, on the 1st of November, 1833, and from thence until ing the first es- 
the Ist of November, 1835, had the first estate greater than a tenancy !u*^^''^^!^f 
from year to year in the lands so occupied, whereby he became liable to nancy from 
pay the plaintiff " the said annual sum so assessed on the said piece or ^as'/iabieTo 
" parcel of land." •[>« composi- 
The second count was similar to the first, but for the composition of a p^^^ ..^ 
different parish. The defendant pleaded nil debet to the whole dedara- Jhu/nii (be 

1 ■ ^ 11 . 1 1 *• . t \hnA^ whereof 

tion, and the following plea to tbe first count :^-onerart non, because the said T. r. 

an the lands, whereof the said Thomas Ryan was tenant to the defend- J^^ild "* °bpl° 

ant in said parish, during said period, before the 16th of August, 1832, fore 6th Aug. 

to wit, on the 10th of March, 1829, by indenture of demise made be- denioreVr'de- 

tween defendant and Ryan, and not otherwise, were demised by the inisei)ei>ypen 

defendant to Ryan for a term still subsisting and undetermined; and so t. r., were 

the defendant saith, that he, the said defendant, on the 1st of November, R*"}|f^®^ ^,°^^* 

1833, and thence to the Ist of November, 1835, had not the first estate still subsint- 
greater than a tenancy from year to year in the said lands so supposed . defend^ant'^' 

saitb, that 
during tbe pe- 
riod aforesaid he had not the first estate greater than a tenancy from year to year in 
the said lands so chargeable with the yearly sum of £9 104. 8d« modo et forma, as by 
plaintiff in his first eonnt alleged. 
/fe/d-*That the averment in the declaration was distributive, and therefore (hs plea 
bad, as not answering the whole of the connt. 

E 
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to.be oeoapied aod chargeable with the said yeariy sam of £8. 16e. Sd., 
wiodo etformdj aa by the plaintiff in said first count allegedi and of tliis 
the said defendant [Nits himself upon the country, &c. 

There was a similar plea to the lecond count. 

To both pleas the defendant demurred specially. 

Mr. Smithy Q.C. for the demurFer, <x)ntended that the pleas were 
no answer to the declaration, as the denial of the defendant's liability for 
one of his tenants was no answer to his liability for the rest 

Mr. NapwTy contra. — The question is, whether the statement in the 
deobuation is to be considered as an averment that the persons therein 
mentioned occnpied^he lands jointly, as tenants from year to year to the 
defendant. If so, the plea as good, as it destrojrs the unity of the^estate. 

The declaration arers a /inii/ occupation of the land chargeable ; it 
Bverrthat a piece of land occupied by the several persons is chargeable, 
' by the applotment, with the yearly sum of £S. 16s. 8d. 

The 4 C 4^ c 99, s» S4, shews how the applotment is to be made, 
namely, by ascertaining the qualities of the land, and the acreable as- 
sessments applicable to each quality. That is the meaning of the phrase 
** several sums," amounting to £8. 16s. 8d^ which as allied to be an 
• entire charge on all the lands. 

The basis of the defendant's liability is the joint occupation of his 
tenants from year to 'year, who would have heeujaintfy liable before 
Stanley's act. It is enough, therefore, for the defendant to negative the 
Joint ecenpation. JVeale v. Ezng (<i). 

The plea, though in form answering part, is, in legal effect, an answer 
to the whole, as the allegation of the joint occupation is indivisible. — 
[Pennefather, B. Might you not have averred that the £8. 16s. 
8d. issued out of all the lands ? And having stated thematter of your de- 
fence, you might then have denied that the tenants were in joint o^u- 
pation of the lands. As yon have not thus put forward your defence 
by the plea, we are bound to make such intendments in regard to the 
declaration, as if the argument were on a general demurrer to it. We think 
that the fair meaning of the averment is, that the lands in the respect- 
ive occupation of the tenants were chargeable with the component parts 
of the gross sum which formed the amount of that portion of the com- 
position.] — The plea could not have been framed in that form, and alto- 
gether depends upon the construction of this avermenTt in the declara- 
tion. But, in any view of the case, the inducement to the plea may be 
waived ; and then the averment after the el sic, is a direct denial of a 
material allegation in the declaration, and goes to the point of the action. 
In Co* Liu. 303, b., it is laid down, that, << Whensoever special matter 

<a) 12 East, 45:. 
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2r 



<* is pleaded^ aiiA Ibe^ooneliisidii (ei tioyw to tho point of the- writ or ae- 
^tiODy tke special matter is waired." This practice is strongly sustaiaed 
by ike case of CeeU ▼. Hchrris(a), Thai was an action of distress for 
rent : piea — levy by distress, ei ticy non deiineL It was found by the 
▼erdict that the rent was piiid by the assignee, and that iliere was no 
distress made« Judgment for the defendant, for the substance of the 
isaae was on the wm deHnei, and not dn the levy. 



Pennkfatiibr, B.— Yon cannot, waive the facts and special matters 
stated m the plea which lead to its conclusion. The case cited was a 
case where the inducement was one mode of the same thing — it was in 
salistance payment, whether it was an actual payment or a levy by dis- 
tresSk' The principle is, that where the substance of the issue is proved, 
the niodte is immateriaL As you Iwve pleaded nU debei, this defence is 
still C^D* 

Allow the demurrer to the second and third plea& 



The dedaration contidned several other counts, to some of which 
demurrers had been taken by the defendant, and allowed. 

la the course of the argument, Mr. Napier stated that he had been 
eonsidering whether one count of a declaration against a defendant, as 
the landlord of several distinct holdings, occupied by tenants from year 
to year, might be objectionable, on the ground of duplicity ; but he was 
of ofHuion that it would not be open to that objection : and as to the 
passage in Co. LUL that perhaps the true meaning was, that the special 
matter might be waived, for the purpose of a traverse^ by the opposite 
party. 

Ca) Cro. Elis. 140.^ 



Tuesday^ November %ik, 

PRACTICE— AMENDING DECLARATION^ BY ADDING A 

NEW COUNT. 



Reynolds v. Brady. 

Mr. Whttbsidb applied to amend the declaration in this case, by add- 
ing a count for interest. It was an action for money lent, and the 
declaration was filed on the 2d of May last. 

Mr. Hatcheilf Q. C, contnu^-This application is too late. A party 
cannot amend his declaration, by adding new counts, after the end of the 
second term. Tlie principle of the rule is stated, in 1 Tidd, 698. 



By (he prac- 
tice of (his 
Conrt, a oew 
eouat ma J be 
added to the 
declaration, 
alter the end 
of the second 
Term. 
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PevNBrATHBB, Bw— There is no such rule of practice in this court. 
I nerer conld ondentand the principle of sach a role ; for, if one action 
were difcontinned, the eonteqnenee would be, that another would be 
commenced. 

Let the plaintiff be at liberty to amend his declaration, by adding 
another count, upon the terms of paying the defendant the 
costs of this motion ; and let the defendant be at liberty te 
plead de naeo^ if so advised, within two days from the time the 
declaration shall be amended. 



Tuesday f November 6M. 
PLEADING— EVIDENCE— VARIA NCE. 
Keily r. Whittaker. 
The defendant Assampsit The commencement of the declaration whidi contained 

sued under the 

6 G, 4, c. 42, counts for work and labor, and the money counts, was as follows : — 
was described u Bartholomew Keily, (the plaintiff, &c.,) complains against Francis 
mencement of '* Whittaker, the nominal defendant in this soit, for and on behalf of a 
•»*"t1^e*nomi- " ^'*^'" society or co-partnership, called the Southern Bank of Ireland, 
nal defendant « present here in court the same day, and which Francis Whittaker, ia 
half of a ccr- '^ ^^^ of the public officers, for the time being, of the said society or co- 
tain society or « partnership, nominated pursuant to a certain act of Parliament, passed 
called the *^ " ^" ^^® sixth year of the reig^ of his late Majesty King George /K, 
Southern « entitled * An Act for the better regulation of co-partnerships of cer- 
land." and was " tain Bankers in Ireland,' and is sued in this action as such pnblic offi- 
^^ to be ^ « cer as aforesaid, pursuant to said statute in that case made and pro- 
the public offi- *' vided, of a plea, &o.*' 

^^o SiVudd '^^^ ^^y of the declaration was in the usual form,stating the <' defend* 

■tatute in that ant" to be indebted to the plaintiff in the several sums of money in 

provided •** ^^® respet.'tiTe counts mentioned, and stating the promise by him, without 

hutin^body describing him as public officer of the company, 

tion the con- The defendant pleaded non assumpsit 

2^ ^"made * ^^ ^^^ ^^^^ before Perrin, J. at the last Cork Assizes, it appeared, 

with the <fe- that the defendant had been appointed public officer of a society or oo* 

outnyinff as P^^D^nhip caUed the Southern Bank of Ireland, in the place of one 

public officer. Bennett who had formerly held that situation. It also appeared, that 

At the triaU 

the proof wai 

of a contract 

with tlie fcccicty or co pattnrrfeliip. /.*i/r/. ilut it MtfTiiicntly nppcaicd on the pleadings, 
that the defendant was sued in his cfllicial, and not in hi& individual, capacity ; and that, 
confequently, theic was no vaxionci between the contract >taud and the conuact proved. 
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th^ difiMidant WM one of the members of Uie nid society or eo»parto 

On the part of the fibintiflb, a witness of the name of Howard, was 

^c^odneedy who stated, that he had been employed by Bennett, the then 

Qjfltteer of the Sonthem Bank, to repair and rebnikl a part of a eerUun 

toose taken by the Banking Company for Uie bank-honse ; and that, at 

Bennett's request, and by his directions, he had employed the plaintiff to 

do tk painting work connected with snch repairs. This witness farther 

stated, that he (the witness) did not enter into the contract with the 

pUntiff on his own account, bat that the latter was employed on the 

piit of the Banking Company. 

Other witnesses were examined, who proved that the work was well 
dene and that the charges were reasonable. 

The plaintiff having closed his case, the defendant's counsel called on 
tie learned Judge to non-suit the plaintiff, inasmuch as there was no 
evidence to support the issue ; contending that the declaration stated a 
coBtrmct with the defendant, and a promise by him, and not a contract 
▼ith the company or society, or a promise by them ; that the defendant 
^^ sued in his private capacity, and that there was no evidence, that 
^ iras in any way privy to the contract ; they submitted, therefore, 
^ l^be contract proved was at variance with that stated in the dedara- 

tMXU 

The Judge refused to non-suit the plaintiff, but left the case to 
^ jury, to say, whether they believed the plaintiff had been em- 
l^yed by, or at the instance of Bennett, on the part of the bank, 
tpsypcttte the painting for them, or by Howard, on his own part, to do 
^ona^ of the work which he himself had contracted with the bank to exe- 
eata. 

H.ia Lordship then called the attention of the jury to the evidence as 
it b«^e upon the question, and the amount for which they should find for 
the plaintiff, if they believed that the contract was between him and the 
bank. 

T^lae jury found a verdict for the plaintiff for £53. 12s. lOd. 

Punaant to leave reserved at the trial, a conditional order was ob- 
tained to set aside the verdict and enter a non-suit, which order 

^* JHgoU^ Q* C, now moved to make absolute. 

^ tt appears from the evidence that the contract was made with the 

^^P*>^aiership, it follows that the form of the decUuration is incorrect; 

inaniit^^ tt the contract therein stated is with Francis Whittaker, not 

d6«eril>{pg l^lm ^ public officer ; and inasmuch as the promise is not 

■^^cl to have been made by the society or co-partnership, or by the 

defendant as iU officer. 

1^ K^^t therefore be taken, that the declaration is one against the de- 
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fitted hf^htewidemn at ite tmi, whiA «» of s cMtnet vkk 



The I ■■■wrgTrt of llie dccfartiiwi in whiA tkt 
crfto4 as paUk c^ftcR^ win be relied oa aiaaiMWii t»thi»oij< 
im lltt eMHMBCCflMat of a dedaratioa £mbh bo put of mmj of llw 
cMBla,OBd btobetakeo oaly in r dlaw c e to llie i«it. 

TW flMirto nderi^iek tUs aetaoa porpotts to be bfo^gbl ie tbe 

There bee beea tkmdj a dcri^oa of tUf eo«rt» o« a WMbw aritBto^ 
and oo a qoettion doed j raembliag the pgeaeat. PU^ r. WmOkar («)u 
Tbatlras aa adion ly tbe paUio nMctr wi acoaqway; bat wbetber 
broo^iit ly biai or a^akui biai, tbe piiadple it ttiU tbe Baaap [FawMa* 
WATBEMf B. la tbat caaetbe pfauatiff aiigbt have saed ia bis privafteca- 
pacttj, lor aajtbiagtbat appeared OB tbe fitfe of tbe dedaiatioB. Itdid 
not etate tbat be saed as aeeretarj. Here tbe dedaratioa fallows Ibe 
worde of tbe act. — Fosraa, B. Tbe dedaratioa ia tbis caae, ia aaadi 
more explicit tban tbat ia Pke^ t. Walker.^ — ^it i% nonrifbflfaadiagi, 
an nnneeeeeary departare from tbe nsaal conrw of precedents. Tbe 
simple and proper mode of pleading woald bave beea to describe tbo 
contract as made witb tbe companj, and the defeadaat as its oflker,(^). 

Tbe coort will not permit anj looseness of pleading to be introdaced, 
bejond wbat is absolatelf necessary for carrying the pnrpoass of tbe 
act into operation. 



Mr. Smkh, Q. O, and Mr. CoUims, Q. C, contnL— If Uie dedaratioift 
were so framed as to warrant a personal execution against tbe defendant^ 
it most be admitted tbat an oljection of this kind wonld be &taL Bot 
it is obrions, tbat a jadgment on this record wonld not warrant sodi an 
execotion against him. 

This objection^ arising from mioertaint j on the face of the dedarationy 
might perhi^ hare been made the ground of special demarrer, but it is 
cured by verdict. The only question that can now be aigoed is, whether 
on the reoordy as framed, eridence could hare been given on tbe trial of 
any contract^ other than one entered into with the company. In PJke^ 
T. Walker, it appears the bill was indorsed to the company, and that 
consequently, the plaintiff could only have sued as secretary represent- 
ing the company. 

The object of the amendment there was to introduce the word ** as^** 
to shew that the plaintiff sued as secretary, and not in his private eapar 
city ; but if he had been described as secretary, in the commeDcement of 

(a) 1 Crawf. & Diz, 141.- (b) 2 Chitty on Pleftd. (last ed.) p. 25. 
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the dedantion ag here, the nonMiit would not have taken place. That 
tmmef when eoDsidered, k therefore an anthority for nt. The description 
m the oommenoement of this declaration, most necessarily have exdnded 
at Ae trial any evidenoe of a contract not made with the bank. 

The words of the tenth section of 6 6. 4, c 42; are qnite condn- 
sire as to A% form of the dedaration being correct in ascribing to the 
officer the contract of the company. 

The latter part of that section directs, that in all indictments and pro- 
teculions by the society or co-partnership, it shall be lawful and suffi* 
Mrt to state the property of Ae society or co-partnership to be the pro- 
potj of one of its public officers. 

I^ en tlw other hand, the construction contended for by the defend- 
m% if to prerail, it may be turned against him in this way : — it is in 
efi4eaes that he is a member of the company, and as he did not plead 
ioilMtement^ he is therefore, individually liable as a partner. MounU 
Hqtmr. Brooke (c). 

8otbst in either Tiew of the case, the verdict had against the defen- 
dssftooi^tBot to be set aside. 

Mr. Ckntiopher Coppingery in reply.— The court have no right to 
IooIe to the merits of this case ; it is a question of pleading merely, and 
1ooUd|[ at the contract stated in the dedaration, and comparing it with 
^contract proved at the trial, the question arises, is it the same con- 
tnct proved that is stated in the body of the declaration ? It cannot be 
contended for a moment that it is, and the plaintiff is driven then to the 
>ct of parliament, and by its assistance he asserts that he is entitled to 
lopport the present action. If however in this case, where the oon« 
'nflt 18 stated to be with the defondant, merely in hb private capadty, 
^ set of pariiament aids him, it would aid him in every other case 
wiiatsoever, and then what form of declaration would suffice, supposing 
I pUatiff were to sue the Banking Company on one of their notes ? 

If tbe dedaration stated that the defendant nmde his promissory 
Bote, &e^ and, on the trial, in support of that declaration, a note of the 
csnptiy was given in evidence, could it be contended that this was not 
i nriaace ? It surely could not. And what is the difference in this 
^^7 It is all^^ by Mr. CoUinSy that the concluding part of the lOdi 
'^OB sets at rest the point, namely, that in indictments, the property 
u hid to be the property of the public officer. True : but if it is laid so, 
it ii also stated ^ as such public officer.'* And it cannot be contended, 
^if a prisoner was put upon his trial, charged with stealing goods, 
^ property of Francis Whittaker, and it appeared that this was the pre- 
pay of the bank, he could be convicted. 

(€)1 B.& Al 224. 
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There it alert by which the •onre ct n e t t of thb pleadiagmay b» ttiaJL 
By the ISlh teetioB of the ect of parliament, a plaintiff harin^ ob- 
tained jodgment a^nit one of the public officers, naay have ezecvtion 
agwnttany penon wlio was a member of the bank at tlie time the 
was entered into, upon which his judgment was had ; bnt to have that eze 
cation, he should file a suggestion on the roU, alleging that this person 
a member at the time of the contract. Now, in this case, if such a ti^- 
gestion was put on the file, alleging that A.B. was a member of the com- 
pany at the time of the contract, the court, upon a demurrer to that sug 
gertion, oruponatraverse, would look to the judgment-roll to see what 
the contract ; and there it would appear not to be a contract with the coi 
pany, bnt with a person in his priTste capacity. Therefore^ if by 
son of the pleading in this suit, no good could arise from it» and thi 
j udgment could not be made ayulable for a plaintiff under the act o; 
parliament, is it not fair to say that the act cannot assist that form o 
pleading which, it must be admitted, had not the act been in force,.^ 
would hare been dearlybad ? But if the act of parliament is called in 
aid it, the whole of the act must be applied to it ; and if any part of the 
act shews its insufficiency, the pleading cannot be considered as aidedL 
by the act. 

It has been alleged that the defendant should have taken advantage of 
this loose pleading upon special demurrer ; but if the defendant had 
demurred, the answer to his demurrer would ha^e been this : look to the 
body of the declaration. There you cannot be misled, and by that yoo 
should have been glided. 

That it is necessary that something should appear upon the pleadings, 
that it was a contract or cause of action relating to the affairs of the 
company, is clear from the case of Hunter v. Morgan (d). 

That case clearly shews that the court would not act upon intendment, 
and that the court, in the present case, ought not to intend that the con- 
tract as laid, was a contract with the company. 

A defendant is entitled to have the cause of action which he is called 
to answer, distinctly and clearly stated, so that he cannot be misled; 
and if the pleader depart from the usual and common modes of plead- 
ing, the court ought not to assist him, and favor, bv intendment, loose 
and bad pleading. 

Pevnefathrr, B. This is an application to set aside the verdict, 
which has been found for the pluntiff, and to have a nonsuit entered. 

It has been suggested by the defendant's counsel, that his client may, 
perhaps, have been misled by the form of the declaration, by which he 
might have been induced te suppose he was sued on a contract merely 
personal. Bat there is no affidavit to that effect, nor is it to be col- 
lected from the Judge's report, that there was any allegation of surprise 

(0 2 Hud.& Bro. 119. 
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mX the triaL On the oontrary, the real qoestton between the parties 
■eems to hare been tried, namely, whether the plainti£F was employed 
on behalf of the Banking Company by ita officer, or by tome other person 
nneoonected with the company, and on his own account. That question 
the jnry have decided : and, upon the merits of the case, they have given 
their opinion against the defendant. I admit, however, that it is not 
enoogfa, in deciding on the question now before us, that we should be 
fnlly assured the merits of the case have been ^rly decided against the 
defendant, but if we are satisfied as to that, we shall have less reluc- 
tanee in finding that the law is als6 against him. This is an action 
brought in pursuance of a very useful statute, the 6 6. 4, c 42, which 
enables the pnblic to sue certain co-partnerships therein mentioned, and 
which, in turn, gives to those co-partnerships reciprocal advantages,, by 
the facilities it aflfords to their suits. 

So &r, therefore, as this is a beneficial and remedial act, it ought to 
be construed by the court, with a view to the promotion of the objects 
which the legislature had in contemplation, by giving facility to suits, 
and getting rid of technical difficulties, such as pleas in abatement, and 
nonsuits. 

It is necessary that a party, who wishes to take advantage of that act 
of parliament, should state, on the face of his declaration, that the action 
has been commenced nnder the act, and that the defendant is sued, 
and made nominal defendant, in pursuance of its provisions. This 
has been done in the present case. — [His Lordship here read the 
eommencement of the declaration.] So far then, can there be any 
doubt as to the capacity in which this person has, been made 
defendant, or any mistake as to the right in which he is sued ? 

It has been however, saiti, that from the body of the dedaration it 
most be intended that the contract was made with the defendant in his 
private capacity ; but, upon the whole of the declaration, what is the 
fiur and necessary intendment to be made ? Manifestly, that the con* 
tract was of such a nature as to render it necessary to resort to the sta- 
tute referred to in the commencement of the declaration. 

I think it must be intended that the contract was made with the de- 
fendant as the public officer of the company ; otherwise, why should the 
statate be introduced into the declaration ? or, why should any allusion 
have been made to it, if the contract were not such as to render its in* 
trodnctioa necessary ? If such an intendment then is to be made, it 
follows that the contract has been properly stated in this declaration. 

The first part of the 10th section of the 6 &. 4, c 42, is silent as to 
the mode of stating the contract, but the latter part of the same section 
throws considerable light upon it, and shews strongly the intention and 
sseaning of the legislature in relation to this subject. 

The lOth is a general section, regulating civil and criminal proceed- 

F 
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iDg« at the suit of the society or co-partnership. The latter part of that 
section, which has reference to criminal proceedings, declares, that it shall 
be sufficient in any indictment or information to state the property of 
the company to be the property of one of its public officers. 

Would not a prisoner have greater reason to complain of being misled, 
and of being put in jeopardy of liberty or life, by these provisions ni the 
statute, than the defendant in aci vil action ? But there is no such groDDd 
of complaint. The act appears to substitute the public officer for the 
company itself, and to authorise the acts of the company to be described 
as the acts of its officer, and, consequently, the contracts of the company 
as the contracts of the officer. 

If mn intendment, such as I hare spoken of, ought not to be 
made, still, if the declaration were merely objectionable for onoertainty, 
it would only have been ground of special demurrer, and would not jus- 
tify the conrt in disturbing the verdict ; at this stage of the proceedii^ 
therefore we must consider the declaration as correctly framed. 

Besides, we ought to intend that the Judge below directed the jory 
properly, and told them (as in point of fact it appears he did,) the nature 
of the contract which they had to try. 

With regard to the i8th section, it has been said by Mr. Coppinger 
that if the plaintiff wished to have execution against any persop who was 
a member of the company at the time the. contract was entered into, 
and it became necessary to refer to the judgment-roll, it would from 
thence appear that the contract was entered into with the defendant in 
his private capacity, and not with the company : — but from what I have 
siudy it will be seen, that it would not be necessary to resort to extrin - 
sic matters to show the real nature of the contract, as it sufficiently 
appears on the face of the declaration, that it was entered into with the 
defendant as public officer of the company. 

If an attempt were made to issue execution against the person or 
goods of the defendant, the court would at once interfere to restrain it ; 
for these reasons, I am of opinion, that this verdict ought not to be set 
aside. 

Foster, B.-*— I have seen no reason to change the view of this case 
which struck me early in the argument 

The contract which was confessedly entered into with the bank, has 
been stated by the pleader, as the contract of its public officer ; and the 
question is, whether or not the pleader having brought the defendant 
before the conrt under and in pursuance of the act of the 6 G. 4, c. 42, 
was entitled to attribute to him, the contract which was so made with 
the bank, of which he was the officer ? 

If the declaration had stated the contract to have been made with the 
baqk, it would probably have been the better mode of pleading, but as 
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this has not been done, it now remains to be considered, whether the 
declaration is so essentially bad as to render it imperative on the court 
to set aside the verdict. 

Even if this question had been raised before verdict, I confess it 
iroold appear to me to be sufficient to state the contract of the company 
as having been made with the public officer. This act of Parliament 
when it authorised a party to consider the public officer as the represen- 
tative of the company, authorised him also, in my opinion, to describe 
the officer as the person with whom the contract was made^ It would be a 
very imperfect species of representation, if the act did not enable the 
pleader to attribute to the officer the contract of the company ; espe- 
cially when in a criminal court, it directs the property of the company 
to be described as the property of its public officer. In this case^ it is 
admitted that the work was well done, and the charges moderate ; 
whether, therefore, we regard the merits or the law of the case, I 
can see no ground for disturbing the verdict which has been found for 
the plaintiff.* 

* The Chief Baron and Richardsi Baron, were absent. 



Monday, November 12M. 
PRACTICE- NEW.TRIAL MOTION. 

Dob V, Kennedy. 

Counsel applied for a conditional order for a now trial. The case When the 
had been tried before one of the Barons of the Exchequer. n^^trid b 



Pbenbfather, B. — Whenever the trial takes place before one of the 
Barons of the court, our practice is to grant an absolute rule in the first 
instance. 



absolute in the 
firit instance* 
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COMMON PLEAS, 



fML 



PRACTICB— JOINT BOND AND WARRANT— JUDGMENT. 



Anoktmous. 



lir. Ltvoh applied tot libertf to eater up judgment en a joint bond 
and ir at i aBt» one of tlM obligofB was dead, tlM warrant of attorney wne 
joint not ■ereral, but the oUigor iHio died executed tlie bond wben ho 
was a minor, and therefore the bond and warrant as, to him, waa a 
nnDity ; on these grounds he submitted, that the court could grant the 
order to enter op the judgment- against the surriving obligor. 

Nomlew 

•nrririiia oblifor, aUbo^gh tbe obligor who bad died wm a minor wbon b« executed the 
bond sudwanaBt. 



^vucn toe 

WSflUlt Ok 

actoniejie 
joint and not 
fefonly tbe 
court will not 
aOowtbe 
obUgeeto 
up jufl^^meot 
the 



Monday, November 26iL 



PRACTICB— PAYMENT OP DUTY ON ORDERS. 



Lessee Roonits v. Daly and others. 



Theeomt 
will not allow 

a party to 
araUbimMlfor 
an order made 
intbepre* 
ceding term on 
wbiebtbe 
atamp duty baa 
not b(Mn paid. 



Mr. AikUuoHf on behalf of the defendant, applied to hare an order, 
which was made in this cause in last Trinity Term, transferred to the 
order book of the present Term. 

It was a motion to consolidate the defences, and the costs of the mo- 
tion are to abide the event of the trial There had been a trial, and a 
verdict for the defendants. They now wanted that order, to enable 
them to tax their costs. The defendants were under the impression 
that the order had been taken out by the opposite party. On going to 
the officer, he refused to give the order, the stamp duty not having 
been paid at the time the order was made ; and the present application 
is to have that order transferred to the order book of the present term. 



ToRRENS, J. — That order has, in fact, fallen to the ground ; you have 
no remedy. The order book has been certified, and the stamp doty 
accounted for : the court cannot now interfere. 

No rule. 




QUEEN'S BENCH. 

Tkursdi^t November Sth. 

FRACTICE— NISI PRIU8 TRIALS— SPECIAL JURY 
CASES— SITTINGS AFTER TERM. 

Ailr. HicKsoN stated that there were two special mry cases in the list ..f^'^ ^"^ 
for Bioadayy and as the other courts allowed similar cases to be tried in special jury 
term, be inquired whether their Lordships would proceed with these ^^p^f^^ 
ca«ei in their order on the Nisi Prius days in term. They were very days in Term, 
unpcirtiiit emes against an Insurance Company, and as many of the wit^ 
j nesses li^ed in the county of Cork, it would save great expense if the 

\ parties knew the time at which it was probable these cases would be 

tried. 



r 



BusHBy C.J.— We never try such cases during term. 



Wednesdatf^ November 2\8L 
^^-ACTICE— PARTICULARS OF SET-OFF— AFFIDAVIT. 

Wilson v. Ramsay. 

r. C. H. Walker, stated that this was an action of assumpsity that . An affidavit 
^^^ defendant's attorney had served notice of a set-off, but did not motion for 



the items of which it was composed, or give dates for those pai^culara of 
i»- • * the defendant 8 

^^**^*. The plaintiff's attorney applied to him for the particulars, and set off. ^ 
^^^ Slaving been able to obtain them, he now seeks for an order upon 
^^ defendant's attorney requiring him to furnish them. The Officer 
^^^viured if there was an affidavit filed. 

'. Waiker, — Sindb the new rule, I do not think an affidavit has 
Inquired upon a motion of this nature. 



Curiam, — It is an invariable rule on motions of this kind, to have 
^iffidavit stating the facts, and we must therefore refuse the motion. 

Motion refused, (a). 



C«») I%ef(4hwingii the proper farm of Affidavit in a case of this kind* 

111 the Court of Queen's Bench. maketh oath and saith, that he is 
r K)auMe,J advised, and believes that it will 

the plaintiff's attorney, be necessary for the plaintiff, in 

o 
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Friday^ November 9ih, 
PRACTICE— SUBSTITUTION OF SERVICE— SCIRE FACIAS. _^ 



MoLLOT r. Clarke. 



ScTTice on 
tl:e roniiior of 
a judgment, 
who has ab- 
sroodcd from 
the country, 
of the condi- 
tional order 
forlilicrtj to 
iMue a Aci. /a. 
to revive a 
jud;^dnt, will 
be fcubbtituted 
bj serving hit 
wife and son 
who reside 
upon his pro- 
perty, and a 
receivci who 
has been ap- 
pointed over 
it in an cqjity 
cau<«. 



Mr. TioHE, in moving for liberty to issue a sci.fa. to revive a jodg- 
mont, applied for liberty to have it made part of the order, that service 
of the conditional order upon the wife and son of the conusor should be 
deemed good service. The affidavit of the attorney of the conusee 
stated that the conuzor had absconded from this country in 1833, and 
that he had no land or law agent acting for him within the jurisdictioo ; 
that the wife and son of the conuzor reside upon the lands of Gregg, in 
county of Galway, the property of the conuzor ; that a receiver has 
been appointed over these lands by the court of Chancery, who is now 
in receipt of the rents ; that n judgment was served in the court or 
Common Pleas in the year 1836, and that on a similar occasion service 
of the conditional order upon the wife and son, was deemed good ser- 
vice. 

Tlie court allowed service to be substituted by serving the wife 
and son of the conuzor, and the receiver under the court of Chancery. 



Substitution 
iif serrioe of 
thcauminons 
in ejectment 
refused under 
ihc circuni' 
stances of this 
case. 



Saturday t November I0th» 

PRACTICE— SUBSTITUTION OF SERVICE— EJECTMENT. 

Lessee of Edward Connolly t;. the Casual Ejector. 

• 

Mr. Pakenham, applied on behalf of the plaintiflF, that the service of 
the summons in ejectment in this case, on two of the tenants of the lands, 
Patrick Bayly and James Bryan, by posting same on the doors of their 
dwelling-houses, should be deemed good service. He moved open the 
affidavit of the process server, which stated, that on the 3 1st of October, 
he made diligent search for these defendants, and was nnable to find them. 
On the 1st of November, he endeavoured to obtain admisnon into 
Bryan's house, but was unable ; and in Bayly's house he found no per- 



order to have a fair trial of the 
merits in this cause, to procure 
ftwD defendant a bill of particulars 
of tlie different sums of money 
alleced to l>e due, and set-off 
against plaintiff's demand, by the 
defendant's notice of a set-off in 
this cause. — Sworn he. 



In the Common Pleas and Ex- 
chequer the rule for tlie particu- 
lars of the defendant's set-off is 
granted as of course in the office, 
without any affidavit 1 Stew^ 
drfs PortnSi 485 
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son but yoQDg children ; that he posted a copy of the ejectment npon the 
doors of their honses ; that he believed they were keeping out of the 
wdf^ sod also that they bad notice of the ejectment. The ejectment 
was bjrooght for non-payment of rent, and the tenants were laboring 

BcjUTON, J. — This does not appear to be a case of desertion, nor of 
pe cogg ity; for although persons, in the class of life in which these defen- 
dants are^ may be absent from home at their work all day, there is no 
reason to suppose they may not be at home afterwards. 

Motion refused. 



CONNOLLY 

r. 

KJECTOR. 



Saturday t November IQth. 

PHA.CTICE— AFFIDAVIT TO HOLD TO BAIL— BILL OF 

EXCHANGE. 

M*CARTHy V. BiRNBY. 



-^ ^e nUi having been obtained for discharging the defendant out 
w ^'^^ custody of the sheriff of the county of Tyrone, on his entering a 
ion appearance — 



oona 



V. James Dohertyy for the plaintiff, now shewed cause, by reading 
tbe ^^darit to hold to bwl. 



r. Peebles, in support of the rule, submitted that the affidavit was 

^^^^^«ther defocdve, in the mode of stating the plaintiff's title and cause 

of ^^^stion. It allied that the defendant <' is indebted to tlie plmntiff in 

*' ^^^ nun of £20, besides interest, being the amount of a bill of ex- 

** ^^«iige, dated the 27th day of August, 1827, drawn by F. Hyde on, 

'^^^^d accepted by, the defendant, payable at 91 days after date, which 

" *^ill was passed to the plaintiff for valuable consideration." It does 

n<>^ shew what was the nature or foundation of the debt ; all that appears 

*** ^iiat the amount of the debt and the amount of the bill are the same. 

'^ ^ not averred that the debt is due by, or on account of, '' the bill ;** 

there is nothing more than inference, on which perjury would not be as- 

"S^ed. It is not stated whether the bill was payable to the ^* order" of 

^'^y P^rsiin ; and it does not, therefore, appear that it was negotiable ; 

^"^ V it was, it does not shew by whom it was endorsed or passed to 

6 Pl^tfff, as is clearly necessary, upon the authority of M^Taggert 

^* ^Uice(a\ and Lewis v. Gompertz (h), — [Mr. Peebles was about to 

"^^ Farther objections, when he was stopped by the court] 



An affidavit 
to hold to bail, 
stating thai the 
defendant was 
indebted to the 
pUintiff '* in 
the8urnora£2v) 
besides into* 
rest, being the 
amount of a 
bill of ex. 
change, dated, 
&c. drawn by 
F. H. on, and 
accented by, 
the oefendiAiit, 
payable at 91 
days after date, 
which bill was 
passed to the 
plaintiff for va* 
iaable conside* 
ration,*' is in- 
sufficient. 



{a) A Bing. 114. 



(h) 'iCr. & J.S52. 
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Mr. Ik^afp^^lt ioffdeiiUj appears that the debt k dm on foot 
ef tbe bili» and it 'm ooneeessary to iaaert the words ^or ecder" isilhe 
affidavit. ^ Passed** is tantamount to endorsed, aed it is appareat tint 
it was endorsed by F. Hyde* The eases relied on* to eatabUah thspsd* 
timi that the pUintiflTs title moat be deduced in theaffidari^are not'lsri 
It has been decided in Maeku v. Framry (c)^ and Bradskaw r. Am^ 
din^Um{d)9 tbatitis only necessary to asoertain the liability ofthe^ 
fendant ; and here he is the acceptor of the bllL The caseof A^^Asiv* 
BrtU{d) is substantially the same as the present; and,ia thateaae^ Chief 
Jnstiee Tyndal says, that ^ Plainti£fs should not be iavel?ed in distino' 
** tions too sobtle for ordinary apprehensions, notwithstanding pri^df- 
** cisions." Nothing can be more subtle than the olgeotions to liiia afr 
davit. 

The Court considered the affidavit was clearly defective* 



Mr. PeebUs applied for the costs of the motion, the affidavit being 
manifestly bad, and the debt barred by the statute of limitatieas.' 

Mr. Doherty, — It is not necessary to negative the statute of Bmitatioas 
in the affidavit. — Per Curiam. In the case of WyaU v. Whaieif (f)% Ob 
reference to the Officer of the court, and to an affidavit he hdd in hia 
hand, it would appear that it had been almost impossible to servo the 
defendant, or recover the debt against him. 

Rule absolute^ but without costs* 



(c) 7 Taunt. 171. 
(r) G BiDg. 239. 



(</) 7 EaO, r4. 
(S) 1 H. & Bro. (r. 



Thwrtday^ November Ibih. 



PRACTICE^A WARD— SOLICITOR'S COSTS. 



The Administrators of Gower v, Donovan. 



An award 
will not be set 
aside, where 
the arbitrators 
assess certain 
damages, being 
the amount of 
ceveral bills of 
costs due to 
an attomej by 
ion of the co&ti 



This was a motion to set aside an award. The plaintiffii brought an 
action of assumpsU against the defendant, for several bills of costs due 
by him to the intestate. When the case came on for trial on the 16th of 
June, 1837, it was, by consent, referred to arbitration, and this consent 
was made a rule of court. The arbitrators assessed the damages at 

bis client, although they assess that sum, subject to be reduced in taza* 
bj the proper officers. 



m MiCltAELMAd YfiHM, l8^ 
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3dB3000, Wi diraoted ^ThatAeMidmimaf £8000Aoidd1>»iMae«d to 

'-i^-^^m- aggregate of the sereval btib ef oosls 00 directed by ni to be Moc^ 

^^iMn tifp^fluiie shall be propeiif taooed and atcertaiiied^ and 'that ne 

^"eeaeedtimi shaH be iataed on foot of^oor aforesaid finding^, for any (mm 

^gteaterCfaaii the aggregate of the said tasted bills of costs, tog^ethM- 

^'Wkh the eosts in the came, ftc" Amongst the bilk of costs, there 

^as ene which bdoded, besides items properly chargeable between 

^iMerttey aad client, expenses incurred in the cnltivation and niaiiage* 

las&t of tiie defeadaRt's lands, and which were more properly the costs 

ef lb agent than attorney. In their award, the arbitrators directed, with 

mpect to this bill, ** That the respective oflElcers wopld allow, in taxa- 

^Iba^ those items for which a dient is properly liable to his attorney." 

The award was objected to on the ground of Mmcertainty, and as not 

being final (a). 



OOWBR 

V. 

DONOVAN. 



- lifr. Wek, 'Q.C^— This award cannot stand ; it awards no certain sum 

to the phnatiff. The arbitratOTS assess damages to the amount of £3000, 

bat that sum to be reduced by the taxation of the bills of costs ; and one 

•^ these bilUs contains itoms which no officer can tax. A reference from 

arfbitrtiton to" tax costs is good, but there is a difference between acts 

jiidieial and nets ministorial ; and if the reference make the taxation at 

th» emUi a jadicial actf, the award is bad. Watson on Ar^biiraHan, 188. 

And here, costs being referred to the officer, whi<ih he has no means of 

ascerttuning, and no authority, as an officer of the court, to allow ; if 

he allow or disallow them, his act must be a judicial and not a ministo- 

^ act; and this is a delegation of their duty by the arbitrators which 

inTalidates the award. WeUsony 133. The torms of the award give a 

jadicial character to the taxing officer. There is no reason why the 

plaiiitiffil should not be paid those items which are inserted in the bill of 

<^^ if they were expended, although not costs incurred by the intes- 

t>^ ^ attorney for the defendant. The arbitrators have made no award 

nfOia these itoms, but have referred the bill of costs, in which they are 

in^^ded, to officers for taxation who have no power to allow or inquire 

i0to one of the m^ teid the amount of which cannot therefore be ever 

aicertained. 



Meisrs. Nelson and FUzgibbon^ contra. — It was the act of the defend- 
spl|)iBife}f to vefer the case to arbitration, and he is bound by the 
nffardj^he eaiuiot travd out of it. The court will set aside an award 

f$g a);a9isUke^ hut that mistake most appear upon the face of the award; 

Ii0^JtwiUijnot entertain objecticms brought forward by affidavits, as in 

(tf ) There were three other objections to the award, on the ground of evidence od- 
oiitied, of evidence rsi^cted, and that the debt was not within the statute of limitations; 
luit tbcie the oourt did not vnlertain. 
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aowER 
t;. 

DONOVAN. 



this case. Waison on Arbiiratiofiy 226. The arbitrators have acted 
precisely as a jury w6iild have done; they have found upon Jthe issaea, 
and assessed damages to the amount of £3000. This sum they fiad dae 
by the defendant on certain bills of costs, but they direct that execution 
shall not issue for a greater sum than the aggregate of those bills, when 
properly taxed. This was the proper course for the arbitrators to take ; 
they could not tax the costs ; if they referred them to a stranger, they 
would have acted erroneously, but they refer them to the respective 
officers of the several courts in which they were incurred, and who are 
bound to tax them according to the settled rules of their respective 
courts, and this does not vitiate the award. WaUon^ 133. As to the 
objection, that there were items tn the bills of costs referred to, which 
the officers have no rig|^ to inquire into, that is answered by the terms of 
the award, which directed the officers to allow only the items ^' |>roperI]f 
^< chargeable between attorney and client." This case is clearly within 

• 

the rule which requires that the award should be certain ; because it 
gives a fixed and established rule by which the amount can be ascer- 
tained. Higgins v. WiUis (6). The role, <' id certum est quod cerium 
reddi potesty** applies to awards ; and several cases are cited in WcUitmi 
171, to establish this rule, that awards are construed to be certain, on- 
less they appear to be uncertain ; and in the case of Hawkins v. Col- 
chugh (c). Lord Mansfield says, " That awards should be liberally con* 
<' strued, and that certainty may be judged of according to a common 
^' intent, and consistent with fair and probable presumption.*' As to Uic 
finality of the award, it is clearly within the case of Price v. HolUs (d), 
If the arbitrators have given a rule by which the amount of the plain- 
tiflTs demand can be arrived at without suit, the award is good, and 
cannot be set aside. 



Mr. Holmes, — The award cannot be sustained, unless it be in accord- 
ance with the submission. One of the terms of the submission is, that 
the finding of the arbitrators should be entered as the verdict of a jm-y. 
Nothing could be more absurd, than that a jury should find a verdict 
in the terms of the award. It does not appear, from the award, that the 
defendant owes one shilling. The arbitrators were bound, by the termi 
of the submission, to find the sum due to the plaintiff; and after making 
their award, both parties are as much at sea about that sum as before 
Who is, in the end, to ascertain that sum ? They are bound to find i( 
by the terms of the submission, and the award is bad for not expressing 
it. The proper course would have been, to have got the assistance o: 
the officers, tax the costs, and when the sum due was ascertained, mak< 
their award. 



{h) 3 M. & Ky. 3^2. 



(/•) 1 Bur. ^73. 



((/; 1 M & Scl. 105. 



m. 
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Cr^hpton, J. — The arbitrators might ha^e v^ry properly pursued 
t)ie coarse pointed out by Mr. Holmes ; but it is an ordinary case to take 
aterdictfor a cert^n sum, subject to taxation. The declaration was 
for tlie amount of several bills of costs due by the defendant. He de- 
mel Ills liability, pleaded the statute of limitations, and alsQ a set-ofiP. 
The order at Nisi Prius was made upon consent, and the parties thus 
agree upon a new tribunal, selected by themselves, whose finding was to 
be final, and who were to award costs in the cause, and the costs of the 
arbitration. They find the defendant liable^ and that the plaintiff's de- 
mand it not barred by the statute of limitations. They do not tax 
tfcose bills of costs, although they might have done so, on consent, but 
refer them for taxation ; and, on such a reference, the officers of the re- 
apeetive courts are the proper persons to tax theSe costs ; and they direct 
the officers, in their taxation, to allow only those costs for which a client 
is ^ properly liable to his attorney." As to the objection, that the award 
is not final, as having delegated a part of their duty, I do not agree in 
that Tiew of the case* The arbitrators laid down a rule, and chalked 
oot a course, subject to the control of the court ; and if the award con- 
clnde all questions between the parties, except something ancillary to 
itp the award is good, and within the authority of Price v. Holies'. 

Motion refused, with costs. 



OOWER 

v. 

DONOVAN. 



Friday , November \^th. 



TRIAL— LANDLORD AND TENANT— WRONGFUL 
EVICTION— SUSPENSION OF RENT. 



Smvth v. Kellett and Kellett. 



AasuHpgrr.— The declaration contained three special counts ; the 
•tated that the defendants were tenants of a certain &rm, and pro- 
te manage and cultivate the said fiu*m in good and husband-Itke 
vflUs.; that the defendants did not, during the term, so manage, 
^ aad then stated, how they had ill-treated the same. The second 
^^^^"^ iras for use and occupation of the farm, and the third, for work 
^ hibor, upon the undertaldng of the defendants. The defendants 
P'^^chd the general issue, and the case came on for trial before Johnm 
^ ^* St the Summer Assizes for the county of Westmeath, for the 
f^ IS3S. The plaintiff gave in evidence a written agreement, signed 

wrongful eviction by bis landlord during the tenancy as suspending tbe 
unlMs the fact of eviction has been sound by the jury. 



A tenant 
who issued in 
an action for 
use and occu- 
pation, and ob- 
tains a verdict 
whidi is bad, 
by reason of 
the mis-direc- 
tion of the 
Judge who 
tried thecaae^ 
cannot, as 
cause against 
a motion for 
a nei» trial, 
rely upon 
rent altogether, 
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by the defendants, d^ted the 29th January, 1836, in which they agreed 
to take the demesne of Archerstown, for two years, to be eompated 
from the 15th of January instant, at 298. per acre, the rent to be paid 
on the 15th of July, and 15th day of January in each year. They wJtm 
agreed to surrender 100 acres of the lands, at the expiration of thefini 
year, if the pkiintiffs required them ; and the agreement stated the mode 
of cultiration. This agreement was proved, and also a parol anderw 
taking to pay the plaintiff for ploughing a field for the defendantiy 
which the plaintiff did, and the Talne of which was about £10* Th# 
plaintiff got possession of more than 100 acres of the land, on the 15tk 
of January, 1837, and on the defendant's complaining that he had takwi^ 
too much, he returned a field to the defendants, on the 4th of Marsh 
following. It was proved that a distress was made on the 15th of 
January, 1838, for the rent due upon that day, and possession of ihm 
lands had been taken on the same day, and that the balance due for rent 
afker deducting the value of the distress was £24. 17s. 4d.' The ease 
made for the defendants was, that they were not to pay ftir certain 
portions of the land under plantation, which they endeavoured to sus- 
tain by letters from the plaintiffis, to which the counsel for the plaintiff 
objected, but which were allowed to be read ; and also that the value of 
the land, which the plaintiff retained from the defendants from the 15tk 
of January, to the I5th of March, should be deducted frt>m the rent doe. 
The learned Judge left the two questions, as to the agreement lor 
ploughing, and as to the tillage of the farm, entirely to the jury, and as 
to the use and occupation, he said, he considered the defendants were 
entitled to an allowance for the land detained by the plaintiff, during 
the time of that detention. There was a verdict for the defendant 
which the court intimated could not stand, as the learned Judge ought 
not to have directed the jury to allow for the value of the land detained 
by the plaintiff, from January, 1837, to the following March. Conns^ 
for the defendants then insisted that the taking of possession by the 
plaintiff on the 15th of January, 1838, was a wrongful eviction 
of the tenants' interest, and suspended the rent, and that upon this 
ground the defendants were entitled to a verdict. It appeared horn 
the evidence of some of the witnesses that this question was raised at 
the trial, but it was not put to the Jury by the learned Judge, nor was 
he required to do so by the Counsel for the defendants. The effeot of 
this eviction was the only question argued. ^ 

A rule nisi had b^n obtained on a former day for setting aside this 
verdict, on the ground of illegal evidence having been admitted ; and aa 
having been obtMued against law and evidenee, and by the misdirection 
of the learned Judge ; against which, 



Mr. Martleyy Q.C., witli whom were Messrs. /?. C. Walker, and P. M. 
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JUmphy^ now ahewed oaoae. — As to the count for the improper tillage 

of the Luid» and also the oount for the work and labor, they were pro- 

pietly kft to the jury ; and the verdict had upon these cannot be dis- 

twhed. With respect then to the count for use and occupation. The 

^Sveement wafl» 'to hold the land for two years from the Hth of January 

1886| and the rent to be paid in two half-yearly payments, on the 15th 

^ July and the 15th of January, in each year. The last gale of rent 

^>nis not tberefiMre due until the 15th of January 1638, and the tenants 

W until the last moment of that day, to pay it ; and the entire of that 

dif, thevefiNre, formed a part of the tenants' term. CuUing r. Derby (a), 

OtUn r. VttUffhm (i), and in L^lfy r. MiUs (c), where Lord KenyoiH 

ivviein all the cases open this point. This was therefore an eviction 

fy Ik landlord of the tenants* term before the rent came due, and by 

this eriction the rent was suspended in the whole. Coke LUL Thos. etL 

^^ and CkUt^ an Coniracis, 262, and Smith v. Raleigh, (d). There 

la this distinction in the case of use and occupation, that if the tenant 

''^Mii a part of Uie premises, in the event of a partial eviction, he will 

^ liable, not npon the agreement, but upon the ^[iianium meruOy for the 

^'^oe of the portion retained ; but the landlord, by the eviction, 

*^»Qls the contract, Chitty on Coniracts, 262. Therefore in 

^kis ease the count for use and occupation could not be sustained.— 

t^^^HPTON, J. Was there anything to shew that the landlord did not 

®^*er by consent ?] 

^^r. Ifarlfagfw-^The landlord was bound to shew, when he entered 

^p^>i the possession of the tenants during the tenants' interest, that he 

^*^ do so by consent of the tenants. It is clear, from a distress having 

^^ made on the very same day, which was also illegal, that the pro- 

ling was not an amicable one. Upon these grounds the verdict for 

^^ defendants cannot be disturbed. 

^•r. CoUnUf Q. C, with whom was Mr. Griffith, contra. — The ques- 

*^vi of eviction is not open upon the present motion. There is no 

^^^^ement in the report of the learned Judge, that this point was raised 

^^ ^he trial, and in order to take advantage of it npon the present mo- 

^^ti, ii slioald appear that the defendants' counsel called upon the 

^^**iied Judge to put the question to the jury and to direct a verdict 

^^ the defendants, if they believed there was a wrongftd eviction by the 

^^dlord. Hie defendants' counsel may have mooted the pouit, but it is 

^^^dent the learned Judge did not adopt it^ and it is clear from the 

^^Port, that it was not left to the jury. It is therefore not open npon 

^***« motion. A wrongful eviction of the tenanU' interest would ope- 
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(d) 3 W. Bl. 1075. 
(c) 4 T. a. 170. 



{b) 1 Saund. 388. 
( () 5 Camp, 513. 
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nto to siupeiid the rent, but the (act as to that eviction is one which 
a jury must find. But if it were open, the kindlord had a right in this 
ease to his posaoMion on the day he obtained it. The word ''from" in 
the demise, may mean either inclnsiire or exclusive, according to the 
context and subject matter. Pugh v, Leeds, f Duke J (e) ; and in dvil 
bills under the ejectment statutes, where a demand ^ possesrion is 
required, it has been hdd by several Judges npon appeal, that snch de- 
mand upon the last gale-day is sufficient. OraUy v. Comry (/)• 



Mr. WMer replied, and contended, that from all the circa mstanc es 
of the case, at best, the plaintiflP could not have a verdict for more than 
about £10, and it was contrary to the practice of the court, to send a 
cause to a new trial for so small a sum. 

Per Curiam, — There is no evidence of a wrongfial eviction before 
the court, and therefore 

The motion must be granted — The costs to abide the event. 



(e) Cow. 714. 



( /) Nftpier*s C. B. AcU, 142. 



TTiursday, November 22d. 

GUARANTIE— BILL OF EXCHANGE— LACHES- 

PRACTICE— COSTS. 

^Sinclair v. Barnett and Mogey. 



A. sued out Assumpsit. — This was an action of assumpsit upon a guaraniie. The 
a/?. /a. against firgt count of the declaration stated, that the plaintiff, in Easter Term, 
D.' who bad 1837, had judgment, and sued out a writ of fieri facias agunst John 

been in the suit 
bail at bar for 
B.to induce A. 
to take the draft 
or£. (whose 
solvency was 
questionable), 
upon B , and 
give up the 
execution, tbey 
giving A. a 
guarantie for 
the payment of 
the bill. The 

bill was due on the 23d of July, and was not presented until the 2Gth ; but subsequently, 
one of the guarantees promised to have it settled for A. //(/(/, that C and D. were liable 
to A. upon the guarantie, notwithstanding A.'s laches ; Ucld, also, tliat where inadmissi- 
ble evidence was allowed to be given, altliough it was tlie opinion of the Judge that it 
could not influence the Jury, the Court will not give costs against a party seeking a new 
trial apon that ground. 



Dickson, for £86, that in consideration of the promises, and that 
said plaintiff would forbear to levy said sum, and would accept of a biH 
of exchange for £67, drawn by Juhn Browne upon the said Dickson, 
at two months from the 20th May, the defendants undertook and pro* 
mised to g^ve a joint letter to the plaintiff, guaranteeing the payment of 
the said bill, and the said sum of money therein. It then averred that 
the plaintiff did forbear, &c. ; presentment on the 26th of July ; that 
John Browne had no effects in the hands of the said Dickson, when he 
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1, or until same was payable, and no reasonable grounds to 
nent of it ; that no party sustained injury by want of 
ie of dishonor ; and stated as breach, that the defendants did 
I letter and refused to pay the amount of the bill. The 
t stated, that in consideration of the plaintiff's forbearanee 
, the defendants undertook and promised to secure the 
the bill, and alleged a breach that they did not do so. The 
1 before Burton, J., at the last Assizes for the county of 
! appeared in plaintiffs evidence, that the defendants had 

at bar for Dickson, in the plaintiff's suit against him ; 
Browne's bill was first offered to plaintiff he refused it, not 
his solvency, and only took it, when the defendants gave 
itie. After bill became dne, the defendant Bamett, pro* 
ave matters settled ; that the plaintiff would have no more 
le would take the matter into his own hands. A conversa- 
the plaintiff's son had with Browne after dishonor of the bill, 
)ved, in which Browne desired him to have nothing to do 
I he was drawn into the matter, and if he proceeded against 
old " white-wash" : defetadants' counsel objected to this 
nd the learned Judge took a note of the objection. The 
) on the 23d of July, and not presented at the bank at which 

payable until the 26th. The acceptor had no funds at the 
le date of the drawing to the dishonor of the bill. The de- 
ansel submitted that the defendants were discharged, as the 
duly presented, and therefore the security of Browne was 
m : the learned judge reserved the point, with liberty to 
nts to move to set aside the verdict, if the jury should find 
itiff. The only evidence produced on the part of thedefend- 
lat of two witnesses, who proved that Browne held 16 acres 
I that his interest therein was worth £35 or £40. The 
Ige told the jury that the plaintiff was entitled to a verdict, 
idants have lost right to ultimate remedies by plaintiff's 
.t one question for their consideration was, whether the bill 

not a genuine commercial instrument ; and another, whe« 
fendants have been injured by the plaintiff's laches^ and if 
r they have waived their right to complain ; and that 
3 of opinion that Browne was a man of no substance, and 
mere kite, and that Browne, neither at the drawing or 
' the bill, had any effects in Dickson's hands, they should find 
ntiff. The jury found a verdict for the plaintiff. The de- 
mnsel on a former day obtained a rule nisi that the verdict 
jet aside, and a verdict entered for the defendants ; against 
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Mr. Whiieside^ with whom was Mr. Napier^ now shewed eanse. — A 
party who giTce a g^arantie, and whose name is upon the bill is not 
entitled to npttoe of dishonor. WartinfftOH v. Furhar, (a), Gcnng T. 
Edmonds {h) ; Holbraw ▼. Wilkins (c) ; and Swinyard r. Bowies (d) 
also, Van Watt^ v. WooUey (e), and Bickerdike r. Bottman (f) ; whidi 
establish that Browne was not entitled to notice, if he had not fands in 
the hands of Dickson. The jary were directed, if they beliered that 
the bill was not a bona fide bill, to find for the plaintiff, and they aeeord- 
ingly did so. 

Mr. Gilmore, Q. C, and Mr. Tomb, with whom was Mr. NtkoHy 
contra. — The bill in this case was not duly presented, and, therefore, 
notice of its dishonor could not hare been given in due time. The bill 
was presented on the 26th of July, and it became dne on the prerioos 
23d. A party pliuntiff is bound to establish his case, and shew that due 
notice of dishonor was g^ven to the drawer. If this position be correct, 
Browne was in this case discharged from all liability, and then see the 
effect of this upon the defendants. The contract by the defendants was 
not, as in the cases cited, to pay the debt; for if that were the inten- 
tion, they would have indorsed the bill, which they refused to do, but 
they gave a guarantie for payment of the bill, in case the acceptor and 
drawer made default. They were the parties primarily liable, and the 
guarantees were not liable until these parties made default, which 
Browne luis not done, from the Uiches of the plaintiff. There is no 
breach of the guarantie, unless the defendants were primarily liable. 
As to the subsequent promises, they do not alter the nature of a written 
agreement ; and if relied upon as a new and distinct promise, it was 
without consideration. There was not a particle of evidence to she 
that Browne had not effects in the hands of the acceptor. The bill 
manifestly drawn for the accommodation of Dickson, and not or 
Browne, and the latter was therefore entitled to notice. The case 
Bickerdike v, BoUman has been much quarrelled with, and will not b 
extended ; but the above principle has been distinctly laid down b 
Lord Eldon as the principle which governs the courts of law upon thr 
subject E^-parie Heath {g)^ and in Goodali v. DoUey(h\ it 
held that an indorsee was entitled to notice, although there we 
no effects in the acceptor's hands ; and also, that a subsequent promi 
of payment, made without the knowledge of the laches of the plainti 
was not a waiver of the want of notice. When the plaintiff took t 
bill imlo his possession, he was bound to take the requisite steps, 9 





{a) 6 East. 242. 

re) 1 B. & Cr. 10. 

(0 5 D. & Ry. 374, S. C. 3 B. & Cr.4J9. 

G) 2 V. ar B. 241. 



(fc)3M.&P. 253. 
{d) 5 M. & Sel. 62. 
(/) I T. R. 405. 
(A) IT. R. 712. 
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order to seenre the liability of the seyeral parties, which the law directs; 

aad a the argomeiit at the other side be worth any thing, it wonid go 

to Itkis, that the ^aintiflF might sue upon the goarantie, without any 

dwnriiuid of the bill at-alL As to the question of wuver, tiiere was not a 

pmrtUh of eyidenee to go to the jury on that subject ; the conversations 

oT fitmett^ amount to no more than this, that he would pay the bill/and 

laoofer the amount himself from Browne. But to establish a waiver, 

th^wo mutt be evidence of a distinct promise to pay, or something equi- 

YmX^»% and also evidence of the defendants' knowledge of the plaint^s 

kwgffAei when that promise was made. Goodall v. Dolley^ and DonfuUp 

Tm Jbwie(iJ. As to the conversation with Browne, it was clearly 

lOBflidBifauble, bong spoken behind the back of the defendants, and was 

Oif a character calculated to influence very much the opinions of the 

junry ; aodt, upon this ground, the defendants are entitled to a new trial* 
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V. 
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Mr. Napkr replied*— These parties were aU clearly proved to be con- 

in a common conspiracy to defraud the pbdntifl^, namely, by get« 

ting rid of his execution by giving him a sham bill, and in this way have 

nude the subsequent declarations of any of them good evidence against 

the others. As to the other objections, the declaration states the pre- 

aentaorat for 'payment of the bill on the 26th, and that aUegation we 

bave proved ; and, therefore, any irregularity in this respect cannot 

'feci the present question, although it might have been good ground 

of demurrer to the declaration. Every allegation in the declaration has 

l^een proved. The only effect of Browne's declaration was to shew that 

^ did not think he was discharged from his liability as the drawer of 

^ bin, and it could have no influence upon the jury as against Bamett. 

b Was in evidence, that if the bill had been presented it would not have 

''^eii paid. If the verdict had been for the defendants, would not the 

^Urt set it aside, as against the weight of evidence ? If, on a new trial, 

^^^Qi^ was a verdict for the plaintiff on the rest of the evidence, without 

^t^ dedaiation of Browne, would the court set that verdict aside ? Is 

^I^Bre not enough of evidence to sustain the verdict without that dedara- 

^n? The court will not grant a new trial where inadmissible evidence 

^ let in, if it were not calculated to influence the minds of the jury, or 

^here the admission or rejection of certain evidence could not change 

*fco Terdict. Crease v. Barrett (k) ; Rutzen v. Farr (I). 

Crampton, J.-»In this case there was a verdict for the plaintifi^ sub- 
ject to certain legal objections taken by the defendants' counsel, upon 
wliich they have moved the court to set aside that verdict, and enter a 



{ij 2 L. R. N. S. 79. {k) 1 Cr. M. & K. 91 T. 

(0 5N€V.& M. 617. 
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▼erdict for the defeDdanto. It was an action upon a guarantiey wherebj^ 
the defendants promised the plaintiff that a certain bill of exchan^^ 
should be pud. The objection is, want of due notice of the dishonor 
the bill, and there is confessed laches on the part of the pluntiff in 
that respect ; and then the question is, whether there has not been a 
waiver, on the part of the defendants, of that objection^ or evidence of 
sndi waiver to go to a jury ? I am of opinion that there was evidence 
to go to the jury, and there is no evidence that Bamett had not 
notice of the laches of the plaintiff, when he made the subsequent 
promises to have the matter settled without further trouble to the 
plaintiff. With respect to the objection as to the declaration of 
Browne which was given in evidence, that declaration was, in my 
opinion, inadmissible ; but I have asked Mr. Justice Burion whether 
he thought that evidence could have had any effect upon the minds 
of the jury, and it is his decided opinion that it could not. The 
evidence was, therefore, of no importance ; and if the verdict had been 
the other way, it must have been set aside. Upon these grounds, 
the verdict must stand ; but in consequence of the evidence to which I 
have referred, I wiU give no costs on this motion. 

Cause shewn allowed, without costs. 
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Friday f November 9tk. 

UDGMENT ON PARLIAMENTARY APPEARANCE SET 

ASIDE. 



Heron v. 



Mr. FrrzoiBBON applied on a former daj in this temiy to set aside Hie court will 

f judgment and parliamentary appearance in this case ; there being no f^ ^^ * 

da^ of merits on the part of the defendant on that day, the court uined on par- 

to no rule on the motion, with liberty to the defendant to senre a ^^JJJ^^hJI^ 

T notice. there is a sob- 

>ii this day, the application was re-moTod on behalf of the defendant, ^*qq ^ i£hiid 

et aside the parliamentary appearance and judgment marked thereon, between the ^ 

:emi8 of paying all the costs after appearance and judgment, offering qq irregularity 

ii«ad to the declaration forthwith, and to take a short notice of trial T^^^^CT^. 

in the marking 

dcessary. This was an action of covenant on a lease for subletting ; of the judg- 

delendant had sworn to merits, and offered to the plaintiff all the ^^^J^^^ ^°* 

Eal terms in such cases. parluuneatary 

^ere is a substantial question to be tried between the parties ; it is *PP®^^^* 
consideration of a covenant contained in the lease. 

Cr. HaUheUy Q. C, for the plaintiff. — In this case there are two 
^tions. First whether there be sufficient affidavit of merits on the 
^ of the defendant, and if so, whether he shall be let in to plead to 

€leclaration, and on what terms. The subletting, which the pluntiff 
s is a breach of the covenant contained in the lease to the defendant, 
'fa very annoying and injurious nature, the building of small hovels 
^ to the entrance gate of the plaintiff's house. The plaintiff never 
lilted to the subletting of the land. The declaration was in January. 
& judgment was not marked till the May following. Here there is 
oomplaint of irregularity in the proceeding. It is a favor to let the 
^ndant in. We have a right to have the judgpnent as a security. 
is, and the terms which they have offered, are the only ones on which 

court wiU permit a defendant to come in. 

Wfr. Fitzgihbon. — Wo offered you every thing by our notice to which 
^were entitled. 

wHiEF Justice. — In this case, we have no doubt that there is a sub- 
^tiid question to be tried, and therefore that we ought to g^nt the 
'tion on the terms offered by the defendant in his notice, and for that 
^40Q we shall give no costs of this motion. 

Order granted— no costs. 
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Saturday^ November 2\th, 
PRACTICE— WRIT— SCIRE FACIAS— SPECIAL DEMURRER^ 

MoRiARTY AUam^ ▼. Wilson AUamey. 



Tbeomiaioii 
of the words 
**9tiotfreeifpe- 
ret" in a writ 
of ad. /a, to 
rereiTe A 
judgment ; 

onipecial 
deminrir* 



This was a scire facioi to revive a jndgment^ and the writ was in the 
following form :— 

« Victoria by the grace of God, kc^ greeting — Whereas, Christopher 
** Moriarty, gentleman, one of the attornies, late in the court of our Lord 
^ WUiiam 4th, late King of the United Kingdom of Great Britain and 
^ Ireland, &&, to wit, in Miehaelmas Term, in the 7th year of bis reign, 
** before John Doherty, Esq., and his brethren, onr josdces of oar Com- 
^ mon Bendi of that part ciova United Kingdom of Great Britain and 
** Ireland, called Ireland, at the King's Courts, by the oonsaderatioii ef 
^* the same ooort, William Wilson, gentleman, one of the attomies as 
<< well a certain debt, &c" omitting the osoal words ** recovered againat." 
Upon the groond of this omission, a special demorrer was taken te 
the writ 



Mr. JeffcoU^ in support of the demorrer. — In this oonntry wheo ne 
declaration is filed, the writ is to be considered as a declaration, and any 
objection which would be fatal to a declaration, must be fatal to a writ. 
If the declaration has a blank for a day or place, or other material thing, 
whereby it is insensible, it will be bad. Com. Dig. Tit Pleader C. 23. 
So also, in an action of trespass, '' quare clausum fregit^ the dedaration 
omitted ^^frtgit^ upon which ground the judgment was arrested. Etth 
Y. YtUes (a). The necessary and established words fq^ the entry of a 
judgment for the plaintiff are, " Idio consideratum est per curiam guod 
que reus recuperet^*' and so jealous were the courts in allowing any alte- 
ration in this, the established form of entry, that the judgment has been 
reversed, because entered, << Idio concessum est Sfc.*^ Robins r. Soh- 
ders (b). Slocomb's case (c). A special act of parliament, 16 and 17 C 2, 
c 1, was passed to prevent the reversal of judgments upon this ground. 
Where a judgment was had upon a sci. fa,^ and it appeared that the 
judgment upon which it issued was erroneously entered, the judgment 
on the sci. fa. was reversed. Damport v. Thatcher (d). The " guod 
recuperet'* is as material a part of the entry as the ** idio consideratum 
estf** and on this ground the defendant is entitled to judgment. 

Mr. Thomas Kennedy, contra, relied principally upon the error being 
the ac4 of the officer of the court. 

Per Curiam.— We will allow the demurrer but give the plaintiff 
leave to amend. Demurrer allowed. 



(a) 2 Vent. 153. 
((•) Cr. Care. 442. 



(h) 1 Cr. 3Sr>. 
(</; Cr. Elix. 145. 
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TROVER—SHIP— TENANTS IN COMMON. 



Knight v. Coatks aod another. 



idon of trover brought to recover the 8-64th parts or shares of a 
In vesseL 

16 ease was tried before Pbkrln J., at the Spring Assizes for Cork, 

^ when the following facts appeared in evidence : — 

le phintiff and defendants were respectively possessed of certain 

ilia a vessel called the Triumph, which was the property of seve* 

art-owners. 

>e defendant Coates and his partner, one Osborne, had been dnly 

Inted, with the consent of the owners, ship*s husbands, in which 

aty, they continued to act from the time the vessel was launched, 

noary, 1832, until it was lost in 1836. 

1834, Osborne and Coates, acting as ship's husbands, remoyed one 
ft from the command of the vessel, and appointed one Trevis 
IB in his place. In the month of December, 1835, the Triumph 
ftd in the port of Cork with a cargo, under the command of Trevis, 

instead of taking the vessel to Osborne and Coates, took it to a 
broker of the name of Barry, 
appeared that Trevis acted, on this occasion, in pursuance of direc- 

contained in a certain Jetter or instrument, bearing date the 7th 
Beember, 1835, and signed by the owners of the vessel, who were 
wsed of the majority of shares. This document, and another of the 

date, signed by the same parties, and purporting to be an ap- 
nient of another person to the office of ship's husband, in the place 
sbome and Coates, wore produced and proved. 
D the 15th December, 1835, Osborne and Coates dismissed Trevis, 
appointed one Pearse, captain ; they also took charge of the vessel 
aurgo, alleging that no admiralty warrant had been procured to su- 
sde them as ship's husbands. 

further appeared, that the plaintiff and one Hickson, (another part- 
nr,) having subsequently gone on board to remonstrate on the ro- 
ll of Trevis, and to insist on his restoration to the command, were 
bly turned out of the vessel and put on shore by the orders of Os- 
%, and the defendants ; and that after discharging the cargo, Osborne 



A vessel 
belonging torn 
number of 
part-owners 
was forcibly 
taken by the 
minority out 
oftheposses- 
sioQofthema- 
jority, and sent 
by the former 
upon foreign 
▼oyages on one 
of which it waa 
ultimately 
lost: — 

Held^ tl^at 
trover could 
not be main- 
tained. 

One tenant 
in common of a 
chattel cannot 
maintain tro- 
ver for it 
against his co- 
tenant while 
the right of 
recaption re- 
mains ; but 
when Uiat 
right has been 
put an end to 
by the act of 
the co-tenant, 
an action of 
trover lies. 



54 



CASES IN THE EXCHEQUER OF PLEAS, 



KNIOHT 
V, 

rOATES. 



and Coates sent the Triumph to sea, haying placed on board seyeral 
additional men, to resist any attempt that might be made on the part of 
the plaintiff's or Tresis to re-take the vessel. 

The plaintiff*, On the 12th of December, being the day alter that on 
which the Triumph had sailed, served a notice npon Osborne and 
Coates, requiring them to inform him where the vessel had proceeded, 
and to give an acconnt of its state and condition, that he might be en* 
abled to effect an insorance on it. 

On the same day, Osborne and Coates served a notice in reply, 
giving the plaintiff the information he required. 

The vessel continued to trade in foreign parts, noder the command 
of Pearse, from December, 1835, nntil the 6th of December, 1836, 
when it was lost in a gale of wind, while proceeding with a cargo from 
Newfoundland to Alicant. 

It was admitted that the vessel, when sent to sea, was provided with 
a sufficient crew, and well found in every respect. 

The defendants' counsel called upon the learned Judge for a non -mit, 
on the ground that the plaintiff and defendants were tenants in common 
of the vessel, and insisting that as the defendants had not wilfully de- 
stroyed it, or misused it in such a way as to lead to its destruction, or 
appropriated it to their own use, the present action could not be miun- 
tained. The plaintiff's counsel relied on the case of Bamardiston t. 
Chapman (a), as expressly in point. The learned Judge refused to 
non-suit the plaintiff, but reserved leave for the defendants to move 
the court to have a non-suit entered. 

The defendants' counsel then contended that the Judge should leave 
two questions to the jury. — 

1. Did the defendants destroy the vessel ? 

2. Did they intend to appropriate it wholly to their own use^ or to ^ 
navigate it for the benefit of the owners? His Lordship defined to 
do so, and told the jury they ought to find a verdict for the plainti£F \\ 
they believed the evidence. 

The jury found a verdict for the plaintiff^, for £144^ being th^valu 
of 8-64th parts of the vessel. 

Mr. Bennett, Q. C, now moved to make absolute an order ntst, 
had been obtained to set aside the verdict found for the plaintiff^, andi 
enter a non-suit or verdict for the defendants. 

The first objection is founded upon the general proposition of law, 
that one tenant in common of a chattel cannot maintain an action of 
trover against his co-teniint, because the possession of the one is th« 
possession of the other. Holliday v. CamseU (b) ; Fennings v. Ijord 
Grtnville (c) ; Crraves v. Sawcer (d) : Crosse v. Abbott (e). 



(a) 4 East 120. S. C. Bui. N. P. 31. 
{d) Sir T. Raym. 15. 



(ft) 1 T. R. 65ft. (c) I Taunt. 241 

0) Noy's*Rep. 14. 
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fbere WM not uagh a coovergion or destructioD of the veasel by the 
daJ^tendantty in this case, as would entitle the plaintiff to maintain an 
aeCmon of trover. 

^^^en the defendants took possession of the vessel, the plaintiff's 
pr€>]>6r oourse woold have been to apply for an admiralty warrant to 
deftaia it. Abbott an Shipping, 71, 75 ; Holt on Shipping, 360. Bar- 
nardiitam Y»Ckapman, by which the learned judge at the trial, conceived 
^e present case was governed, is quite distinguishable from it ; there 
the defendants secreted the ship from the plaintiffs ; here, there was 
no attempt at concealment. 

& At all evodts the learned Judge should have left the same ques- 
^ns to the jury in this case as G. J. King left to the jury in BarnardisUm 
^* €Jkapman, 



KNIOHT 
OOATES. 



Mr. SmUh Q. C, and Mr. ColUns Q. C, for the plaintiff. — Unless the 

pIcuQtiff can recover in this form of action, he has no remedy whatso- 

®^«tr. As to the admiralty jurisdiction, it is merely preventive. The 

miiKMrity of the owners can restrain the majority from sending the ship 

^^ A. royBge^]without giving security for the value of the shares of the 

Mitimita ; but there is no jurbdiction to grant compensation for the 

^ the ship. Abboi an Shipping, 70. 

^^«ither has a court of Equity jurisdiction in such a case. Strdly v. 

(/); Ham v. Gilpin (g), 

nd at law, one part-owner cannot recover for fraudulently and de- 

^^i^Ciilly sending the ship to foreign parts where it was lost. Graves 

I^lierefore, unless this be a forcible taking away of the property, 

^oH^^i,^ l^j ^ i^gg within the authority of Bamardiston v. Chapman, 

^^*&mtiff is without a remedy for what must be admitted to be an act of 

^^^ng violence. If the whole ship belonged to one owner, and if the 

^^^^odants, whether as agents or ship's husbands, took it out of his pos- 

'^^^lon and sent it to sea, an action would clearly lie. 

*Xlie maritime law gives the plaintiff, as the representative of the ma- 
]^^ty^ as absolute a right to the management of the ship, as if it had 
^'^en his own property. MoUoy, 203. 

As long as the chattel, which is the common property, remains in 
iU9, or nnchang^ed, a tenant in common cannot maintain trover against 
Mk companion, as he is met by the legal principle, that the possession of 
one is the possession of the other, and his remedy is, as Littleton says, 
Met 323, when he can see his time, to take it back again. Co. Litt, 
200 a/ Brown Y. Hedges (fy. 
The forcible taking is a clear conversion, but as the remedy is by 



(J) 1 Vcrn, 297. 

(ik) Sir T. Ram. 15. S. C. 1 Lev. 29. 



(g) Ambl. 255. 
(t) 1 Salk. 290. 
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recaption, no action lies ai long at the power of recaption ezbto r bat 
wlien the rabject- matter ia destroyed or changed, the right of aotkm 
commences. Co. Litt, 200, a ; Bac. Ab, Trover^ c. 801 ; 2 SatmiL 
Rep, by Wms. 47, A. : Barton v. Wiiliams (k) ; Fenmnffs ▼« Lord 
GrenviUe (/). 

If a tenant in common of a boose torn his partner oal of it^ and iIm 
honse be afterwards burned, an action will lie, for ttom eomtai Ibat tbe 
honse would have been burned, had it not been for the expnhnim of iIm 
co-tenant. 

But, independently of other authorities, Bamairdiakm ▼• Chapmam 
is a decision exactly in point. 

Mr. Coopery Q. C, in reply.— -^The argument on the other aidi 
amounts to this, that if one tenant in common take from the puiioaaioi 
of the other, the chattel to which they are entitled in oommoD» mwm 
for the purpose of applying it to the use to which it is adapted, and thi 
chattel be subsequently lost by inoTitable aocident, not caoaed by du 
misconduct of the party taking it, trover lies* 

What is it that, according to the argument, gives the action of tra 
yer ? It is not the taking, Co. LiL 200, a ; because the posseesiosi 9 
the one co-tenant is that of the other ; that is, each is entitled to the pee 
session of the chattel ; neither has a right, as against the other, to th< 
adverse possession, for each has an equal right to it. 

Suppose a vessel, taken against the consent of some of the ownen 
make a prosperous voyage, and return ; or, suppose it sent on a voyagu 
with their consent, and afterwards lost, in neither case wonld trover Ik 
Now, if the taking will not give the right to ooaintain the actioiiy wil 
the subsequent loss, without the default of the party ? It is submittal 
that it will not, and for this reason, that at the time of the loaa» tb 
vessel was in the possession of both, and the party is no more liable U 
his co-tenant for the loss, than if the vessel were at the moment navi 
gating under the direction of all parties. 

Then, what will give the action, or rather an action ? for I BBaii 
tain, that trover cannot be brought by one tenant in common agaiai 
another, though case for trespass may. The answer is, the cfsffraicfifl 
of the vessel or chattel by one party. Co. LitL 200, a. That will giv~ 
not trover, but case or trespass. 

In those forms of action, the plainti£f must either aver and prove 
wilful destruction of the subject-matter, or such a misuser as led to th 
destruction of it ; but, without one or the other, no action would lie. 

It is also said, that the reason why trover cannot be maintained io th 
case of tenants in common is, that while the thing remains in es9e, an 
in the possession of the defendant, it may be said the possession of tl 
one is the possession of the other. 



{k) 5 B. & Aid. 4:3, 



(/) I Taunt. 249. 
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7 to exist withoat ftirnisbing the means of redress. It 
1 the aatbority of Gordon v. Harper (s), that trover will 
rhere there is a present right to the possessioir; bat here 
' had a present right to the possession, and as that rj^ht 
i by the defendants, they must now be answerable for the 

■e think the course taken by the learned Judge at the trial 
per one. 



KNIGHT 
COATBS. 



3. I agree in thinking that the course taken by the learned 
e trial ought to be upheld, as we must otherwise overrule the 
lardUUm v. Chapman. Were it not, however, for the autho- 
case, the arguments of the defendants' counsel must, in my 
re prevailed. But the two cases are exactly parallel. The 
the former was, whether an action of trover could be main- 
d, fortunately for the ends of justice and good sense, C. J. 
I no difficulty in coming tli the conclusion that it could. 
} not for the authority of that case, I confess, I. should in vain 
for an authority in any of the earHter decisions, 
ler has pressed his argument with great ingenuity and fisiir- 
m (he asks) did the conversion take place ? Was it in the 
tng however forcible ? Certainly not. ^JWas it in sending 
n the voyage ? 

eded that it was not. . ^''^'^ 

, was there any conversion in the subsequent loss or deten- 
ressel ? 

e ciicnmstances, I should be inclined to say there was not. 
snerally, I would say that in a case, where the chattel was 
person who takes it in a manner not secundum suhfectam ma- 
onid amount to a conversion. But what was the case here ? 
was sent on a legitimate and suitable voyage, and its loss 
ned not by the fault of the defendants, or through the want 
^resight, but by misfortune and the fury of the elements, 
lold that the loss of a vessel, occurring under such circum- 
mounts to a conversion by the persons who in the original 
re guilty of no conversion at all is a proposition at which 
•act, I never could have arrived. 

lave a well considered decision by which such a proposition 
tablished ;. and the question now is, are we by overruling 
n, made upwards of a century ago, to involve ourselves in 
d difficulties which have been so fully adverted to ? I think 
lot to do so ; and am therefore of opinion that the learned 



(0 7 T. R,9. 
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Jadge at the trial, finding the case of Barnardiston v. Chapman j so ex* 
actly in point, was right in directing the jury to find for the plainti£F» if 
they believed the evidence.* 

* The Chief Baron tnd Richards, B.>ron,were absent. 



Tuesday, November 6th. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL ON A 

BILL OF EXCHANGE. 

TUTHILL V. BrIDGEMAN. 

to h^^^bdl '^^ affidavit to hold to bail, which was made by the plaintiff, stated 

in anacdonby that H. O. Bridgeman (the defendant) stood jostly indebted to the ib- 

against the ac* ponent in a certain sam, besides interest and costs ci protest, ** doe My 

?**rfi*^* ^^ " Mary Larey's draft on H. O. Bridgeman ; acceptance payable in rfitfy- 

must state the *' one days after date, and -which bears date the 20th day of Febrbarjr^ 

indorsement to <^ 1837/' 



the plaintiff. 



After stating another acceptance of the defendant in similar tenaty 
the affidavit concluded with an averment, that a certain sam forming die 
gross amount of both bills, besides interest and costs of protest, remain- 
ed due to the deponent by the defendant, over and above aU jnst and 
fiur allowances. 



Mr. Freeman applied to the court to have the defendant 
oat of custody on filing conmion bail, and contended that the affidavit 
was defective, as it neither stated that the bills were endorsed to the 
plaintiff nor showed plaintiff's relation to them. 

No one appeared to shew cause of ball 

The Court considered the affidavit insufficient, and made an order to 

Discharge the defendant. 
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Monday^ November 19M. 
PROHIBITION— COURT OF CONSCIENCE— MARRIAGE. 

COOHLAN V, BOLAND. 

A rale Mm was obtained on the 22d of September, for a prohibition . A prohibK 

to prevent Alderman William Hodges, the President of the Court of lietothePre- 

Consdenoe, from proceeding in a cause in which Boland was plaintiff, *><i«°( of the 

and Cogfalan defendant. The suggestion set forth, that the Court of science, to 



had been held, from time immemorial, in the city of Dublin, J?**'*"' '**™ , 
- » J » from proceed- 
More the Lord Mayor of the said city for the time being, with the ing in an ae- 

•rntaoce of the Aldermen, hc^ for determining causes of debt between wMch'th^^ ^^ 

psrty and party, ander the value of 40s., late Irish currency ; and that question of 

bytlie SS O. 2, c 16, it was ordered, that from thenceforth the Lord i^dde^telU?^ 

Miyor ihoold be exonerated from attending upon the said Court of ^^^ semblt-, 

CoosGieiiee daring the year in which he should serve the office of that the action 

I^ Mayor, and that the person who should have served in said T^** ^°^^ ^^' 

oicefer the next preceding year should preside in the said Court of debt, but really 

CoMdeiioey for the space of one year next after he should have served \i^iZ of^the 

tt die office of Lord Mayor. It then averred that the said court had, marriage, a 

HDoe the making of the said statute, been held before, and presided over will be issued, 

^the penon who had served the office of Lord Mayor of the said city, . '^^ ^if^' 

^tke year next preceding his presidency of said Court of Conscience, to thejurisdic- 

^ thai an manner of pleas and questions touching the validity of mar- H*^" court ^ia^ 

n^ or matrimonial contracts between party and piirty have not, nor not a ground 

erer ki?e been, nor ought to be, within the jurisdiction of the said court J'Jq* unless it' 

of Consetence, but that the same should be tried and determined by the appear that the 

kvi lod coorts Ecclesiastical and Spiritual of the laud to which said fied bv affida- 



conUi such pleas, questions, &c., and the cognizance thereof, specially ^^^* 

bdoog ; nevertheless, that one Margaret Boland, of Grafton- street, &c. 

not beug ignorant of the premises, but designing unduly to aggrieve the 

tnd CoghlaUy contrary to the laws of Ireland, and to draw the cogni- 

ffiDee of plea, which specially belongs to the Courts Ecclesiastical of 

tbif realm, to another determination in the said Court of Conscience, 

kfofe one Alderman William Hodges, President of the said court, 

levied and affirmed her certain complaint against the said Coghlan, 

averring that the said Coghlan owed to her the sum of 30s., of, &c, and 

daimed the said sum of 30s. to be payable to her by the said Coghlan, 

fcefimffi the said Coghlan, before and at the time of levying her said 

& 
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complaint, was indebted to her for the maintenance and lodging of 
Amelia Boland, who, the said Boland alleged, was the wife of the said 
Coghlan. The suggestion then averred the fact of the summons, the 
appearance of the present plaintiff in the court below, for the purpose of 
pleading to the jnricidiction, the plea, and its rejection by the President, 
who entertained the case, and gave judgment against the present plain- 
tiff, for the debt alleged to be due by him to M. Doland, the sister of 
the person declaring and averring that she was the wife of the present 
plaintiff, and then denied the legality and validity of the alleged mar- 
riage, and concluded with the usual prayer for a writ of prohibition, &c. 

The suggestion was verified by an affidavit, stating the same facta at 
those disclosed in the suggestion. 

The defendant put in an answering affidavit, admitting nearly all 
the facts stated in the suggestion, and affidavit of the plaintiff, bnt 
denying that the Court of Conscience wanted jurisdiction over the 
cases mentioned in the plaintiff's suggestion, aud averring that her siater 
was the lawful wife of the plaintiff, and that, as such, he had a right to 
support and clothe her, but that not having done so, bat having turned 
her away and abandoned her, she took her home and maintained and 
clothed her, and that the plaintiff was lawfully indebted to her in tha 
sum of, Stc, 



Mr. F. Jfacdanagh now shewed ctLUie. — If a prohibition be granted ifl 
this case, it must be done on some of the allegations contained in itM 
suggestion. Smart v. IVoffe (a). On the face of this suggestion n a 
thing appears which enables the court to say that a prohibition oug 
to issue. The plaintiff does not deny he is married to Amelia Bolan < 
he only swears that he is advised and believes that he is not legally awl: 
lawfully married to her; bnt if a ceremony of marriage took place, 9um 
he has lived with and treated her as his wife, and has held her out to 
the public as such, this is quite sufficient to make him liable for her sup^ 
port. But it is averred in the suggestion, that the plaintiff pleaded to 
the jurisdiction of the court below. This goes for nothing, as he did not 
verify, nor attempt to verify his plea, by affidavit at the time he objected 
to the competency of the court below. BurdeU v. BeweU{b). With 
respect to the competency of the court below to entertain this sait» iti 
jurisdiction is regulated by the 33 6r. 2, c 16, s. 15, and it extendi 
" to causes between party and party, under the value of 408." Th< 
present is a suit for SOs. ; it is an action of debt triable at common law 
and the course of proceeding in the Court of Conscience is the same as a 
common law. It is clearly a question of debt, and the question of mar 
riago arises only incidentally in the cause. The Ecclesiastical Court 



(*/) 3 T. 11 344, 



(') I'Riy. 1211. 
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wet ihereiwe, no right to interfere in matters of this kind ; the liability 

m mail for the debts of his wife is every day tried here, and in every 

art ^ record in the country. Mr. Macdonagh was proceeding to argue 

qneatioDy when he was stopped by Ckampton, J., who called upon 



1838. 

COOBLAK 

r. 

BOLANO. 



Mr. J€kn Walshy in support of the rule. — The writ of prohibition 

■iiut go on three grounds : First, the rejection by the court below, of 

the plea to the jurisdiction of that court. Second, the entering on, and 

determining the validity and legality of an alleged ceremony of mar- 

ringe which properly and of right belongs to the Court Christian, or 

whidi, at least, cannot be inquired into and determined by a court of such 

peeoliar and limited jurisdiction as the Court of Conscience. Third, 

Use arbitrary arrangement by the plaintiff, of the amount for which she 

wodd bring her action ; commencing suit when the sum claimed was 

witkin the jurisdiction, viz. — 30s., thus, evidently splitting the cause of 

•clioQ, to give the Court of Conscience jurisdiction. As to the first 

Iptmnd, the defendant pleaded in the court below, that this was ques- 

tioa for a Court Christian ; that it was in a matter matrimonial, the 

validity of which was contested; the court below rejected that plea, 

and proceeded to judgment, which is good ground for prohibition. Ckave 

▼• Calmel (a). The rules of proceeding in the Court of Conscience, 

^^^ not the same as in the Common-law Courts ; in the former, both 

plmiatiff and defendant are sworn, and there is a charge of five pence 

for every oath administered to a witness, without which fee the testimony 

^ill not be received ; the argument from tlie practice of the Common 

f ' m w Courts does not therefore apply ; and the rejection of the plea 

^VAtitleB die defendant to a writ of prohibition. Even if the proceedings 

^■a the Coart of Conscience were similar to those in the Courts of Com- 

■en Law, the rejection of the plea would be a matter of appeal. There 

DO appeal from the decisions of the President of the Court of Con- 

iesee, and as no appeal lies, prohibition clearly lies. Chave v. Calmel. 

J the plMntiff*s affidavit it is admitted that the plea was rejected, but 

is not shewn in their affidavit how our plea was bad or defective, 

this is also g^und for prohibition. Darby v. Cogens (b). As to 

leoond ground, the Court of Conscience is for determining <* causes 

ween party and party," under 40s., late Irish currency. This custo* 

•ryjorisdiotion is confirmed by the 33 G. 2.; the 17th seci> shows the 

P^Qt most be levied for debt only, by the President of that court. But 

^^^re the plaint is levied eolarahly for debt, but really, and in fact, 

^ (17 the legality of an alleged ceremony of marriage, the validity of 

^^ich w disputed, and upon this ground the plaintiff is clearly entitled 

^ % pn^ibition, to enable him to try the validity of that alleged cere- 



(a) 3 Bur. 1873. 



(t) I T. R. 550. 
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after last Trinity term, it appeared tbat the defendant was portrieve 
the town of Swords, and as such, was, on the day on which the trespi 
was alleged to have been committed, visiting the shops of the bake 
and examining the brea^ and in one of those shops met the plaint 
who entered into some altercation with the defendant, who then i 
rested him, and had him imprisoned for a short time. For this imp 
sonment the action was brought, and at the trial, the defendai 
counsel submitted tbat the plaintiff should be non-suited, as the < 
fendant was entitled to a month's notice before action, brought un< 
43 G. 3, c. 143, s. 1, and no such notice had been proved to have b( 
given. The learned Judge reserved the point, subject whereto the ji 
found a verdict for the plaintiff, with £20 damages. A rule nin I 
been obtained on a former day to set aside this verdict, and enter an< 
suit, against which 



Mr. HatcheUy Q.C. with whom was Mr. M^Keon, now shen 
cause. — Unless a portrieve is included in the words used in the stati 
to denominate the persons entitled to the month's notice, there is 
ground to sustain the order. The act which gives this privilege is t 
43 G. 3, c. 143 — and the words used to denominate the persons n 
are to enjoy it are, ^justices of the peace, or governor, or depi 
** governor of any county or place in Ireland." The portrieve o1 
town cannot be included in these words. 

Mr. NapieTy contra. It is conceded in evidence that the defend 
was acting in the discharge of his duty as portrieve. A portrieve n 
governor of a town, and therefore within the words of the statu 
Cowens Interpreter^ tit. portrieve ; Terms de la lay, 597. The 
c. 1, sess. 2, c. 16, which required, that in any action against jnsti 
of the peace, kc, for any thing done in the execution of their office, ' 
venue should be laid in their own county, and also permitted them 
plead the general issue, and give special matter in evidence, expres 
included portrieves, which shows that the legislature intended the sa 
protection to both these public officers. The 43 G, 3. c. 143 does 
specify the several classes mentioned in the 10 c. 1. but the policy 
the two acts is the same, and the former uses the general W4 
" governor" of any county or place; now I have shewn the word p 
trieve has been held to mean governor, and the word place must re 
to localities similar to that in the present case. The defendant i 
also entitled to notice, inasmuch as he claimed a right to act as a jusi 
of the peace, and bond fide believed he was acting as a justice of 
peace, although that right was disputed. Jones v. WUliams (fi 



{a) 1 C. & P. 459; S. C. 5 D. & By. 654, A- 3 B. & C. 762. 
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be left to the JQiy, which was not done. 

&f r. M^Kean replied. 

Wednesday, 2Ut November, 1838. 

Fer Curiam. The question in this case turns upon the meaning of 
the terms used in the 43 G. 3, c 143, which have been mentioned. 
The 10 c 1, sess. 2, c 16, was also cited, but it can have no application 
to this case, beyond shewing that portrieves may have been in the con- 
tempbtion of the legislature when it passed the subsequent act. It is 
clear, the defendant does not come within the words ''justices of the 
^ peace ; " if he was so by commission or by charter, it was not pro- 
duced. It has been contended that, as portrieve, he is governor of the 
town of Swords, and thus within the act ; and so the word portrieve 
u explained in Terms de la lay ; but the question is, whether, although 
he be thus governor of a town, he belongs to the class of officers meant 
by the word governor, or deputy governor, as used by the legislature 
in the 43 G. 3. There is no better rule on this subject than noscitur a 
^oeUs^ it is here coupled with justice of the peace; and on looking to 
the statute law of Ireland, I find a very large class of persons designated 
M governors and deputy governors of counties, and counties of cities 
and counties of towns, being counties in themselves, to whom I am of 
opinion the legislature intended to refer. These officers have been re- 
placed by the appointment of lieutenants of counties, and all their 
powers are now vested in the latter officers, under 1 & 2 FF. 4, c 17. 
There are still, however, governors of limited jurisdictions not affected 
^7 this acL As to the word place, it occurs frequently throughout the 
^itia acts in connection with governor and deputy governor, and 
^^tOM to have been used for brevity, and to avoid the repetition of 
S^^emor of counties and counties of cities, &c Upon the whole, the 
verdict must stand, but as the defendant is a public officer I will give 
00 coats. 

Rule discharged without costs. 

(a ) 1 Ncv. & P. GQ5* 
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Tuetday, November 20M. 

PRACTFCB— CONDITIONAL ORDERS— MANDAA 
ASSESSMENTS— CHURCHWARDENS. 

The QuBBN V. the Minister and Churchwardens of the parish 

Catherine, City Liberty. 

AlSOy 

Same v. the Minister and Churchwardens of the Parish of 

Catherine, Thomas-conrt. 

Where con- ^^* Hbnry West obtained a rule niH in Trinity Term, ft 

ditional orders of mandamus to issue to the defendants in the first case, direct 

tained for two ^ convene a vestry of the inhabitants of the parish of St. Cath< 

writs of man- Liberty, to applet and assess upon the several solvent inhabi 

compel' the s^Q^ ^^ £371. 6s. 7d., being the amount remaining unapplc 

Minister and nnassessed of the several sums of £454. Us. 8d., and £463. i 

Churchwar- 
dens of two sum of £454. lis. 8d. was the proportion applotted upon, ) 

clt^*?? DubUn '>orneby, the said parish, of the sum of £18,070. 14s. 9d. prej 

to applot upon at Easter Term by the City Grand Jury ; and of the sum o 

Jndl'I^M G 3! ^^ ^^-^ presented by the Quarter Sessions Grand Jury, at M 

c 56, audit Sessions, 1837, and January Sessions, 1838; and which sai< 

thnTtwo pa^ £463. 5s. is the arrear of former presentments. Mr. West also 

rishes were a similar rule in the second case ; against which 
united into one 
by act of par- 
liament, the ]||||.^ Smithy Q. C, now shewed cause. — These conditional 01 
court refused .11 1 . « , 

to make them DOt be sustained ; they are taken agamst two parts of the sam 

^^ffh^'t had ^ ^^ these parts were separate and distinct parishes. There ] 
been the im- been some immemorial division of this kind ; but, by the 6 An 
ma^to applot ^^® boundaries of several parishes were regulated and defined 
in tlwt way. the 13th and 14th sections, the precise boundaries of Saint C 

parish are described, and the two districts specified in these or< 
a part of the parish of St. Catherine, as therein defined. This 
the Churchwardens consider the proceedings illegal, in making 
applotments and assessments upon these districts. It migb 
be contended, that in Peter*s parish a distinct applotment and a 
could be made upou Stephen's- green, and thus the bm*den of 1 
parish be thrown upon a particular part of it. The 33 G. 3, < 
scribes the mode in which the money is to be raised. By the 
of that act, the grand jury are required to take an exact accoi 
minister's money chargeable upon the several inhabitants of tfa 
their several parishes, and from thence to form a table of ap] 
by the 3d sec the treasurer is to give notice to the minister an 
wardens of their respective parishes, to return an account of 
sum of minister's money payable by the inhabitants of each a 
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«:u.oIi parish ; by the 4th jw. the treasorer is to applot and assess on the 
9cw^cral parishes in said city, and insert same in warrants to be signed by 
tlft^ Lord Mayor: every section pointing expressly to the several inba- 
bicauts of eaeh parish, and to the several parishes in the city. There 
are 00 soch parishes in the city as those named in the order, and con- 
se<|iieotly the warrants directed to the ch arch wardens in the present 
iastenoe are illegal The same observations apply to the arrears, which, 
if assessed under illegal warrants, the clinrch wardens would not be 
i notified is levying. The conditional order is taken wrongly, and can- 
not be sustained Rex v. Rippon (o) ; Rex v. Mayor of Abingdon (b). 



1838. 



THE QUBE^ 

V, 

THE 

MINISTER 

OP, &C 



Mr. Sergeant Greene^ with whom was Mr. H. Westy in support of 
oondilional orders. — This is the first time that objection has been 
to a proceeding which was founded upon immemorial usage* 
The eonditiooal ordeiB have been taken in the terms in which the grand 
Jtiry made the presentment, and which means no more than this, that so 
^udi of the parish of Saint Catherine as is comprised in the ancient 
luune of Saint Catherine City Liberty shall pay so much, and so much 
oT same parish as is comprised in the other denomination so much more. 
(^ the effect of this was to throw an undue burden upon any part of the 
I) llie proceeding would be irregular, but such is not the case. By 
3d see, of the 33d Cr. 3, c 56, the churchwardens return the gross 
of ministers money paid by their several parishes, and according 
that return the proportion which soch parish is to contribute to 
^'^^ general expenditure is determined, and afterwards the church- 
determine how much each solvent inhabitant of their respective 
bet is to oontribnte to make up this sum, by the amount of 
tmtef^s money he pays. No injustice can therefore be done to any 
-#. They are the churchwardens of the entire parish, and the nuMda- 
u to direct them to assess so mnch upon one part, and so much 
n the other.— -[Cramfton J. If I give you the writ it will be a 
bmimM fulmen^ for it will be directed to the churchwardens of a 
iih which does not exist.]— >The objection is merely technical ; the 
are in the terms of the warrants ; they follow the presentments, 
there never can be an assessment unless in this form. It has been 
Qnge to applot and assess in this form, and that immemorial usage 
cxprenly recognised in the 33 G. S, c. 56. Is it now to be upheld ? 
iithis parish to screen itself from its share of the general expendi- 
^v>«tf the city open what is, at best, a mere technical objection ? The 
^BV&ed Sergeant was proceeding to support his views, but yielded to 
^ opbioR of the court, that the conditional orders could not be sns- 

^''^ IB their present form. 

Cause allowed, without costs. 




(a) ] Raj. 563, S. p. 2. Silk. 433. 

L 



(A) 1 lUy. 559. 
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win be rcquir. 
ed to give se- 
curity for costs 
under I G, 4, 
c. H7, although 
•thcieare 
I at ha on the 
part of the 
landlord in the 
service of the 
notice required 
by the statute, 
if there be no 
affidavit on the 
part of the 
tenant shew- 
ing that there 
is something 
to be tried. 



Wednesday, November 2Ut. 

PRACTICE—SECURITY FOR COSTS—EJECTMENT. 

JjCB^ee of Flynn v. The Causual Ejector. 

A rule nisi had been obtained on a former day, reqairing D., J. an 
Eldward Maber, three of the tenants of the lands for which an ejeci 
ment had been brought, to give security for costs, pursuant to the pn 
visions of the 1 6r. 4, c 87. It appeared that those persons derive 
under the original lessee of a lease, dated 1804, whereby the lands wei 
demised for a term of thirty-one years, from the 1st May, 180 
The notice required by the statute was served upon the 13th of Oct 
ber, 1838. The affidavit of service of the notice stated, that the dep 
nent served the notice upon D. Mahcr, and at the same time, d 
manded the possession from him, and then went on to state a simil 
notice and demand from each of the others. It did not appear wlieth 
or not they held as joint tenants. 

Mr. Fogarty, Q. C, shewed cause. — The decisions as to the period 
which the notice should be served have been, until lately, very conflic 
ing, and although the Exchequer seemed to yield, in the recent case 
Lessee of I^rd Bandon v. The casual Ejector {a), to the opinion of tl 
court, that it may be served after the expiration of the term ; the cou 
held also, in that case, that this application was one entirely to tl 
discretion of the court, upon a consideration of all the circumstano 
and refused the application, upon the grounds of laches in the plainti 
in lying by for such a length of time after the expiration of the ter 
In the present case, there have been as great laches on the part of t 
landlord. The tenancy expired on the 1st of May, and the notice ifi 
not served until the 13th of October, and during all that time, the \ 
nants had not received the slightest intimation that they were not to oc 
tinue in possession, and be considered, as the tenants of the lands, an 
they were served with the notice, and the possession demanded fn 
them at the same moment. The notice should precede the demand, a 
it would be most unreasonable to require the tenants to quit the re 
instant this notice is served, especially where it does not^ immediate 
follow the expiration of the demise ; and where this act contains mi 
penal enactments against the tenant, it should not receive that constri 
tion. The service and demand of possession are bad upon anotL 
ground. Where three are in possession, under the same demise, &< 
vice should be made upon all, before a demand of possession was ma 
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frawn either, which was not done in this case. As to the interval of 
time which should elapse between the senrice of the notice and the de- 
niAnd of possession, that is a matter entirely in the discretion of the court 

IWf r. Berwicky in support of the rule. — There is no affidavit in this case 
to shew the circumstances upon which the court should exercise its 
discretion. In Lessee of Lord Bandon v. Ejector ^ there were affidavits 
shearing the laches of the landlord, and swearing to merits. Mr. Ber^ 
vnch was stopped by 

CitAMPTON, J., who said, if there was an affidavit shewing that there 
^'v^aa something to try, it would alter the case, but in the absence of such 
An affidavit, I most make the 

Rule absolute, with costs. 



1832. 




Wednesday^ November 2\8t 
NEW TRIAL— FORM OF ACtlON— TOLLS. 



MiNHBAR V. O' Leaky. 



ssUMPSiT. — This was an action brought by the plaintiff, as the clerk Where trus- 
^^ elie trustees named in the 52 G. 3, c. 138, for maintaining the road ^ of a/oaJ 

• . entered into 

^^^^reen Cork and Tralee, for £172, being the renter sum agreed to be An agreement 

P^*^ for the tolls of a certain gate erected on the said road. The deda- a*gaie*upon the 

*^t.ion contained three counts; the two first, were special counts upon 'o*** ""'^^ A., 

^^ agreement; whereby the said trustees, on the22d July, 1837, agreed rent by the 

^ demise to the defendant the tolls of the said gate, for the term of one 7®V' ^"^ ^* 

.^ took possesion 

year, from the Ist of August, 1837, and at the rent of £172 a-year ; ofthe gate and 

*^<i the third count was for the use and occupation of the said tolls. J^'^JIT^J.^J 

^^ defendant pleaded the general issue. The case was tried at the that they are 

^* Summer Assizes, before Richard Moore^ Q. C, when the plaintiff cover^n an'ac- 

^^® in eridence a book kept by the trustees, which contained an entry, t»on of 

^^^ the 22d July, 1837, directing the tolls of the said gate to be set the agreement 

*' ^*ie rent aforesaid, and a setting accordingly to the defendant, of said fouM dem*i2^ 

^^9 at said rent of £172 a-year. There was an agreement stamp upon only by deed. 

^^ entry, and it was signed by seven trustees, and also by the defend- tJutli new trial 

^Qt^. The possession of the toll-gate by the defendant was also proved ^*^1 ^^^ ^^ 

granted upon 
the gronnd 
that the count upon the agrcoineot was not properly framed, when a proper count could 
have been framed. SemOit— Tliat the action of afisump^tit for ttie use and occupation of 
anincorpoieal hereditament does not lie. 
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and several promises by him to pay this sum before adimi brooghtf 
When the plaintiflTs case closed, ooonsel for the defandaal adled Ibrfl 
nonsuit, or that the Judge should direct the jury tofiad for thg dcfeaJU 
ant ; on the gronnd that, under the 35th sec. of the act, the coDtrad 
fbr the rent shoold be under seal, and that an there was no demiae b) 
deed, the plaintiff was not entitled to recorer. The learned Judge rir 
fused to nonsuit, or to direct the jury to find for the defeadaati km 
sared the point, with liberty for the defendant to BM>ire to eater a 
suit €onn8el for the defendant obtained, on a former day» a nde 
for this purpose^ against which 



Mr. HenHy Q. C, with whom was Mr. CoUinSy Q. C^ now diewoi 
cause. — The objection to the verdict in tliis case is, that tolls being «i 
incorporeal hereditament, they could pass only by deed, and that the^ 
was no demise by deed in this case. There was an agreement lo la 
the tolls for £ 1 72 a-year ; and by virtue of that agreement, the defeat 
ant received these tolls for the space of a year. We are not driven 1 
controvert the proposition, that incorporeal hereditaments can be ^ 
mised only by deed, for n parol agreement for an incorporeal heredtfc 
tnent would sustain an action in atsumpsity when there has been poaaessiv 
and enjoyment under it. If this agreement had not been exeeatedy_ 
might be the subject of an action, as the defendant has an equitable infl 
rest, and enjoyment in the tolls. These principles are fully 8astaiito« 
with respect to tithes, and there can be no difference between titba 
and tolls, in actions concerning them, being both incorporeal hefieda^ 
meats. 2 Bogie on Tithet, 5 ; Eaion v. Sherwin (a) \ Bobitwm 
WilHams (b}. There are also several cases in which it has been 
that although corporations can demise only by deed, yet they can 
tain an action in assumpsit for use and occupation, where the defes 
ant has occupied under the corporation. Mayor of Stafford v, TiU Q€ 
And in the case of The Mayor of Carmarthen v. Lewis '(d)^ it was -aJ 
pressly held, that nse and occupation might be maintained for lolls ; 9B' 
also in the case of Galbraith t. Gwynne (e). On these groiuidsy tfci 
verdict cannot be disturbed. 



Mr. Cooper^ Q. C, and Mr. Coppinger, contra, — It is admitted that 
tithes are the only exeeptton to the rule that incorporeal hereditameeti 
cannot be demised, except by deed. Use and ooeupation cannttt.b 
maintained for tithes, but 2 hS fF. 4 c. 1 19, s. 16. gives the action « 
0nump8U ; and in eases where the act does not apply, there nwy. be :i 
count for tithes boigained and sold, bnt there cannot be use and occi 



{a J 2 Show. 3H» 

(r) 12 Moo. 260. S. C. ; 4 Bing, 75. 

(«) Hayes 244. 



{I) 9 Pijcc, 136. 
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ftntimm tot lith«b The tame words that are io this a<^ ara. alio, io the 
Mnf^Uk 4anipikt ad, the S {?• 4, o. 126 ; hot go satisfied was the }figi9^ 
Li<ww<hal the oanoson law would over-readi it» that it diatincUj^pror 
fidos'hi'the 57th me* that there may be valid agreements for the ^tollsy 
watiioat'deecLr The two first conats are not for the uMm^ bnl they are 
fov aesattact to take die tolls ; and that being so, the trustees were 
h» ii i 4 toteader a lease ) and if the defendant refused to take the leasee 
they AoaM haire sued him for breach of his contract. These two 
oooats are therefore oat of the question ; and as to the count for use and 
ooenpation, that can only be maintained for something substantial ; tolls 
are not so — ^they are rent : and the defendant could not be put into pos* 
seaaion of them exeeptby deed. In the Duke of Somerset v. FogweU(a\ 
Mr. Jaslaee Baileyy in his judgment, distinctly lays down this prin- 
c^^eu In the case of GalbraUh v. Gwynne, there was a demise of a 
Bull, with toll i^purtenant ; in this case there was not a demise of even 
^^ gate, or any thing but the tolls. 



issa 




OUEIAKY. 



Mr. Cottms, Q. C, replied.-^The words of the 35th sec. of the act 

*itfc or i se an agreement for the tolls in writing, and where the legisla* 

^^""e expresses wriiingy it is the exclusion of seat It is conceded that 

^^ trustees could have entered into a binding contract, if it satisfied the 

'^^otsate ef frauds. In this case there are two special counts upon an 

t ; the agreement was proved, and no objection taken to it. 

in Shower is sustained ca omnUms by our special counts, and 

^ l^^edsely in point, and we have a general veidict taken upon these 

eonnts. As to the third count, the words of the statute (5) 

vaiet refer exclusively to corporeal hereditameats; the contrary was dis- 

^'^^tly vuled ill GaltraUh r, Gwynne^ and in TheMaycr ofCarmartken 

^* -Cmiy Baron Parke says, ^' tolls are no doubt an incorporeal heredi- 

'^Haient, aiid so are tithes ; and you can maintain an action for the use 

^md eocapation of tithes : ** and the same was held in Bird v. JSV^j^m- 

*^ (e)f and Daniel v. Morgan (d). The cases all go to this, that use 

^^ odeopatien will lie for an incorporeal hereditament when it has 

^n enjoyed. 



PerOiuafPTON J.— I am of opinion that this verdict most stand, 
VithoQteBteriBg upon the point which has been chiefly discussed. I do 
notiffree in the opinion that an action for the use and occupation of an 
heorporeal hereditament will lie. In the cases cited, the action was for 
an itooorporeal hereditament incident to realty. It is, however, ooa« 
eoded) that an action upon the contract might be maintained for tolls. 
In this case the declaration contains two special counts upon the con- 



to) 519. & Cr. 875. 

(c) 1 Har. & Wol. 61 



il)23& 24 Geo. 3, c. 46. 
(d) 4 B. & Cr. e. 
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tract, and the count for use and occupation. It does not state 
but it states the contract, the entry and enjo3rn)ent by the d 
and that the contract was broken. The defendant has 
consideration, and he is bound to pay for it. The objection 
the trial was, that the plaintiff could not recover, because tl 
no demise. But he is entitled to recover upon the agi 
and if the form of the dedaration in this case be not proper, 
count might have been framed, on which the plaintiff could 
This is my impression at present. 

On a subsequent day, the learned Judge directed that th< 
should stand. 

Rule dischi 



Saturdayy November 23e^. 

MANDAMUS— DISPENSARY— MEDICAL SUPERS 

ENTS QUALIFICATION. 

The Queen v. Faiktlouoh and Hallaran. 



On motion 
for a manda- 
mus to the 
treasurer and 
secretary of a 
dispensary, to 
remove the 
names of two 



Mr. Michael Barry, in Easter Term, obtained a rule nisi i 
of mandamus to issue, directed to the defendants, as treasi 
secretary of the dispensary at Macroom, in the county of Co 
manding them to remore the names of Warren Crooke and 
Barry, as physicians or medical superintendents duly elected to 
gendemenwho pensary, and to enter the name of Valentine M'Swiney, as i 
efec^ as me- ^^ medical superintendent duly elected thereto, and to deliver i 

the books connected with the situation of such medical attend] 
the affidavits in support of the rule, and those used upon shew) 
against it, the case appeared to be as follows : — It was dctcrmii 
bye-law, not to elect any person for the medical department ol 
stitution, who was not properly qualified, from cori*espondtng 
nials, to act physician, surgeon, and man -midwife. Some time pi 
an advertisement appeared in the Cork Papers, stating, thatoi 
of April last, a meeting of subscribers would be held, to elect 
dical superintendents for the Macroom dispensary, and reqn 
several candidates to send in their testimonials to bo examin 
committee. Amongst the testimonials sent in by Doctor Croo 



dical superin- 
tendents, and 
to enter the 
name of a 
third candi- 
date who was 
not elected ; 
where due no- 
tice of theob* 
jcctions is not 
given to the 
voters. 

Held, that it is 
not necessary 
that a candi- 
date should 
have his 



diploma at the certificate, from the Professor of Medicine in the Universitv of i 
time of elec- 
tion, if he has 
passed iiis final examination for it. 

Held, also, tliat although a byc-luw requires a superintendent to be properly qualified 
by corresponding testimonials to act as physician, surgeon, aud man-inidwifc, it is not 
nccessaty to have a distinct diploma in midwifory, it* the general diploma in surgery 
qualifies the holder to practice in that department. 
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stating that he had been examined and approved of, hy public exami- 1838. 
nerSf ^^ the degree of Doctor of Medicine, and that he wonld obtain his v^^v*^ 
dij^omaon the 25th of April. The want of this diploma was the the qceen 
ground of objection to his election. Doctor Barry's testimonials did 
Mt iDdade a midwifery diploma, and this formed the ground of objeo* 
tion to him ; but he produced a certificate of having attended a course 
of midwifery lectures ; and it also appeared that he underwent an 
examination on .that subject, i^n the occasion of obtaining his diplo- 
ma in surgery, and that that diploma qualified him to practice man- 
midwifery. These two gentlemen, and Doctor M'Swiney being the 
only candidates, on the 7th of April were duly proposed, and no writ- 
ten objection was tendered to the chairman or other governor of 
tbe institution : but one subscriber, Mr. Ashe, swore that he protested 
^nst the nomination of any candidate whose qualifications were not 
conformable to the bye-law ; while another, Mr. Martin, deposed, that 
although Mr. Ashe made this objection, he did not persist in it, and 
that there was no caution given that the persons who voted for any 
particular candidate would throw away their votes. The election pro- 
<^eeded, when there appeared 34 votes for Doctor Crooke, 23 for Doctor 
Barry, and 16 for Doctor M^Swiney. A protest was then entered upon 
^e books, against the election of the two former, signed by three of the 
governors, one of whom was Mr. Ashe, who, it appeared, voted for Dr. 
Crooke. A subsequent meeting of the subscribers was held on the 12th 
<»f Arfay, for the purpose of electing officers for the following year, and 
for auditing the accounts, at which Doctor Crooke produced his di- 
ploiua as physician, and Doctor Barry a letter from the secretary of 
^e Royal College of Surgeons in Edinburgh, in which it was stated 
^^t his diploma entitled the holddr to practice as an accoucheur ; upon 
^'bicli a resolution was passed, confirming the election of the 7th April. 
^^Hitors Crooke and Barry were not to enter upon their duties until the 
**^ of June. A majority of the committee to whom the testimonials 
^^re referred, determined that each of the three gentlemen were quali' 
°^ to stand as candidates. 

Sergeant Greene^ with whom was Sergeant Jackson, now shewed 

cause. The advertisement in this case was for the election of two 

medical superintendents. The public meeting elected two, and the 

conditional order is for a mandamus to substitute the name of one 

penoB for these two, whidi is clearly wrong, ^^'ith respect to qualifi- 

otioQ, the bye-law means no more than this, that the superintendent 

shall be duly qualified in the three departments mentioned in it ; and 

there is no pretence for saying that Doctor Crooke was not duly quali 

fied, having passed every examination he had to undergo, and having 

nothing more to do than perform the ceremony of appearing nt Glas- 
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18S8. gow, to take out his diploma; and as to Doctor Barryy although li 

"•-^'^-^ not distinct diplomat in tbeae several departments, not hariags di| 

THX QDBBic 1^ midwifery, yet he has what is tantamoant, for it haa been d 

FAlRTEiODOH *^®^^ ^^ to obtain his surgical diploma in Edinburgh, he undfli 

an examination in midwifery, and that this diploma qoalifies hi 
practice in that department. £Ten supposing the persons eleetoi 
disqualified, in order to invalidate the votes of the electors, it ma 
shewa that they Jcnew they voted for persons not qualified to ■ 
Rex V. Mayor cf Cambridge (a). There might be good groai 
to sustain the rule, if the objection was made at the meeting, aad 
the voters were cautioned that they were throwing away their r 
but, as the contrary is clear from the affidavits, the objection eonM) 
late now. Bex v. Parry (b) ; Bex v. Bridge (c). These decisions 
made with respect to corporations, and the present is by no mea 
strong a case, being an association of voluntary subscribers, whose 
laws are very different from the bye-laws of a corporation ; the; 
made by themselves, and, in the present election, they have com 
cionsly endeavoured to satisfy themselves that the qualifications oi 
gentlemen selected are oonformaUe to their own bye*law. 

Mr. Pigoiy Q. C, and Mr. Barry^ eanira, — ^The frame of tho i 
goes to remove a plurality of persons, and to substitute the name o 
applicant in place of either of them. The parties to whom the ore 
directed will reform the books, and whatever they may do with oi 
other, or both of the elected, they will enter, as duly elected, the i 
of Doctor M'Swiney. The court must throw out of its considers 
the meeting of the 1 2th of May, and upon the 7th of April Dr. Cr 
was ineligible. His election on the fth of April was therefore nstl 
Toid ; and no resolution at a subsequent meeting can confirm an ele 
which was originally nnll and void. The qualifications of medical 
are established doooments, and these neither of the gentlemen eli 
possessed in all the departments when elected, and the bye- law 
quiring these qualifications is as binding as if the legislature reqi 
them. The testimonials they presented were private documents : 
the oAcers of the institutions in which they were educated, and no 
recognised testimonials of medical men, which could be in the pn 
case the only evidence of the qualification of the candidates. 

Per Curiam, — The conditional order in this case is for a tnandt 
to the defendants, to remove the names of Doctors Crooke and R 
and substitute that of Doctor M*Swiney. This is the fair effect oi 

(n) 4 Bur. 200«. (/.) 1 1 East. 519. 

(c) 1 M, A Scl. 76 
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V tbi the latter should be sabstituted for the two former. Now^ 1838. 

Oooke has 34 votes out of 40, and Doctor Barry 23, while the ^^^V^^ 
It has bat 16. But Doctor M'Swiney says the majority over him 
of votes thrown away, as having been given for two persons faiatlough 
who were indig^ble. The 'general doctrine is, that when an objection 
of this kiad is to be relied upon, the persons who are voting should 
have notice of the objection ; and in this case, Mr. Ashe, who made the 
eijeelioii, which, it is sworn he afterwards withdrew, voted for one 
•f theie persons. If the transaction of the 1 2th of May added nothing 
l# the fslidity of the election of the 7th of April, neither did it take 
asy thing away from it, and it appears to me that this motion is not 
fimodedon merits, or regular in point of form. 

Rule discharged, with costs. 



Monday^ November 26^. 

REPLEVIN— PRACTICE— AMENDMENT— BANKRUPTCY. 

0*CoNNOR V. Bentley, Assiguoo of M*6ranb, and others. 

This was amotion for liberty to file an additional avowry or avowries, A defendant in 

"Isho to change the gale days in the avowry already filed, from half- J^nowed to** 

)*>triy to quarterly days. It appeared from the affidavit of the defend- amend, by add. 

'^ Bentley, that he was sole assignee of Christopher M*Grane, a avowries. ^°*^ 

Wrapt; that on the 26th of December, 1835, he caused certain where the ori- 

^^ Md by the plaintiff, under a lease from M'Grane, to be distrained was filed on 

fcrrat IB arrear; the decUration in replevin was filed on the 12th of ^Xl^ ^?^^ 

'msjy, 1836, and op the 22d of April an avowry was filed, justifying appeared that 

ttedistmsi as for rent, up to and for the 25th of March, 1835 ; and the {^^ t'hT^end. 

^cvuMy was stated to have been under M'Grane at the time wlien the nent was re- 

>^ became due* The plaintiff put in four pleas, to one of which the vered, and the 

^•fcidaot demurred; the demurrer was set down for argument, in delay that oc. 
*t-i curred was 

'■wmtttos term, 1836, bnt was not then argued, or for several terms owing to a 

afterwards, in consequence of an amicable arrangement having been ^^^"^^^ 

*H OD foot, and which was pending until the 18th of April, 1838, pending be. 

vkeo tlie defendants entered and served the usual rule to proceed, com- parUea. 

pMsise being broken off. The demurrer was argued in Trinity term, 

Mdjadgmeot given on the 11th of June, for the defendants, with costs, 

vkich deponent could never since recover; that previous to this term, 

&Kliog it was not the intention of the plaintiff to proceed to trial, this 

(lepoaent instructed his attorney to servo notice of trial ; and upon a 

coosoltation, for the purpose of preparing for trial, it appeared to 

M 
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counsel that a question might be raised, whether the title of the defen* 
ant did not relate back to a period antecedent to the 25th of Mardi, 
although the commission of bankruptcy did not issue until the Slst, and 
suggested that an additional avowry should be filed, whid^ tuas tAe^rU 
time this deponent was aware of the necessity of this amendment : that an 
amicable arrangement was again suggested by his counsel, and io the 
hope of e£Pecting it, he delayed serving notice of the motion to amende 
until he received a notice of trial from the plaintiff; and upon the same 
day, a notice of motion to amend the avowries was served. The affidsr 
vit contained a positive statement of a just defence upon the merits^ 
and that the error as to the gale days was not discovered until a lew 
days before. ♦ 



Mr. Macdonagh, with whom were Sergeant Greene and Mr. HoUmes^ 
in support of the motion. — It is remarkable, that the defendant is the 
party who has been at every stage speeding the cause, and although 
there has been considerable delay, that is sufficiently accounted for, by 
the compromise which was pending. Regarding the avowry as a ded*- 
ration, the court will allow such an amendment as the first, if the cause 
of action, or of avowry, is substantially the same; and whether it be 
stated to have arisen in the time of the bankrupt or his assignee, it is 
substantially the same. Freen v. Cooper (a). There is an old rule^ that 
after two terms a new avowry cannot be added, but at present 
it is well established that the court will give leave to file a new ^ 
avowry, where the cause of action is not varied ; and in Prior v.^^ 
Buckingham (6), the court allowed several avowries to be amende j 
ed, and new avowries added, although issue had been joined, 
notice of trial given and countermanded, and more than two term 
had elapsed previously to the application for the amendment:^ 
and this, although notice of trial was countermanded on the 1 
of July, 1823, and the rule to amend was not applied fbr» nn 



* The first part of this applica- 
tion came before Mr. .Justice 
Crampton, on the 17th of No- 
vember, and was argued by Ser- 
geant Greene^ and Mr. Holmes^ for 
the defendant, and by Mr. Wcst^ 
Q. C, and Mr. Napier^ for the 
plaintiff^ when the learned Judge 
refused the application, chiefly upon 
the ground of the length of time 



which had elapsed since the filing* 
of the avowries. The affidavit 
on which the present motion was 
founded was rendered more precise 
than the former, particnlarl v by 
the passages marked in italics. The 
arguments advanced, and the an. 
rities cited on both days, are com- 
bined in the report. 



(«) G Taunt. ?58. S- C. 2 MariiJi. 59. 
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^ 29th of January, 1824, thus, passing over Michaelmas Term. So 
^lao, leare was given to amend a declaration by introdacing new counts, 
ifter the cause had been taken down to the Assises, and the record 
^'Hhdrawn ; the mle being, that you may at any time introduce a new 
tount, if yoo do not thereby introduce a new cause of action. Morris 
^'"Ewms (a). Even in penal actions, where it is the policy of the law 
ts prevent sooh actions being held over persons* heads, the courts aUow 
ihilir tmendroents. Bon field q. i v. Milner (6) ; Mace q. i, v. Loveii (c). 
No objection can arise, as to the proposed amendment being made so 
doM npon the trial. Rex v. Wilkes {d). Upon these authorities an 
inendmeot in the present case, justifying the taking for the same rent 
and onder the same instrument, and varying nothing but the statement 
of the tenancy, lest an act of bankruptcy might be proved to have been 
AiMmBitted before the 25th of March, although the commission did not 
iffneaatil the 31st, cannot be resisted. As to the other amendment, 
tbwe sre several cases in which the courts have gone much further. 
thffdoi V. Langley (e ) ; Brown v. Layce (/). Not a fact in our affidavit 
iifti beea controverted. 



1838. 
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Mr. Napier^ coitlra.-— There can be no objection to]the second amend- 

■Mst, beeanse it might have been made at the trial (p). As to the first, 

it eomts now before the court on substantially the same grounds as 

'Wko it was decided by Mr. Justice Crampton ; and it is a very incon- 

▼esioBt and an usual practice to call thus upon the court to review its 

ova deebions. What was the ground of that decision ? The delay 

wUek had occurred from the filing of the avowries ; and that objection 

■anitnmg now as on the former occasion, although the defendant en- 

^aroirsd to mend his hand. There is not one word in the affidavit, to 

ikw that the defendant was not long ago aware of the period at which 

ttetet of bankmptcy was committed ; and there is no more settled rule, 

AiB that a party disentitles himself to a favor of this kind, if he delay 

b applying to the court. There will not be greater facility allowed for 

tk amendment of avowries than of pleas, and the courts have never gone 

lofitf with respect to pleas, as the defendant calls npon your Lordships to 

f9 with respect to avowries. The case of Munnings y. Lennox (h) is very 

Eitsthepretenty only that the amendment sought was of pleas in that case. 

Hen was a demurrer, and after the decision npon it, the defendant 

flfoved far leave to add two additional pleas, on an affidavit stating that, 

snKce tbe argument npon the demurrer, some circumstances had come to 

Km knowledge, for the first time, which, the deponent believed, would 

(fl) I Dow. P. C. 657. (h) S Bur. 109S. 

(-) 5 Bur. 2833. («/) 4 Bur. 2527. 

it) BarnM* Notes, 22 . (/) 4 Taunt. 320. 

iy) Sed Vido Ryder v. Malbon,3 C. & P. 594. (/i) 12 Moore, 133. 
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form a good groand of defence to the action, and the eonrt refused tha* 
application. It is not disputed that the coarts will allow aroendmoHt*; 
bat where there is considerable delay, it mast be aeoooiitod for. hfUxt- 
a lapse of seren terms, the court refused to allow an amendiBeoty \ff 
changing a count in trorer into a count in detinue, and adding a eomi- 
in debt ; Chreen ▼• MiUon (a) ; and in that case, in giving jodgnent^ Acr 
court said, a compliance with the motion would be establishing a f^oiy 
dangerous precedent ; and where defendant allowed a term to pais by, 
leave to file additional pleas was also refused. Blvdwkk v. Uib9me(hy. 
It is another dangerous precedent to establish this, that where one jodgia 
sits alone, and rules a case, that decision is to be reviewed and reverted 
by the full court. 



Sergeant Greene replied. — This is nothing but a struggle on the pMl 
of the plaintiff to exclude the merits of the case. There is no affidavit 
that the rent is not due, nor is there a single averment in the defen da at!^ 
affidavit denied. There never was a more formal amendment IImhi UMt 
we seek, or one which it could be more conducive to justice to aUow; ll 
is merely to meet a fiction of the law, which would refer the dtle of 
the assignee back to a period antecedent to the 25th of Marah, alllRHigh 
the commission under which he was appointed did not issve nntO tin 
Slst of March. The court, which allowed the amendnenta in /Vior v. , 
jBUckinghafHy could not hesitate about g^nting the present metioB* At ^ 
common law, while the proceedings are in paper, amendmenta 
almost a matter of course (c) ; and in Waters v. Baveli (d) leave 
given to add a plea, after two terms since the first pleas were pleaded— 
The old rule, that aflter two terms amendments would not be permHtedy 
is obsolete, and the courts have recently been much more liberal in al-> 
lowing amendments. In WUiianu v. PtxUi (e) the plaintiff was 
allowed to amend, after having been non-suited ; and in Cope r. Mar* 
shall (/) the replication was amended afler the cause had been made a 
remanet. And in Dale v. Gordon (g) an amendment was allowed, 
after the case had been referred to arbitration, and an award made thereon. 
The answer to Green v. Mitlon is, that it was an attempt to stretch amend- 
ments further than they had been ever carried before, for it was sought to 
alter the form of action, to change trover into detinue and debt, which is 
totally diflPercnt from the present application. In England, since the 3 & 4 

W, 4, c. 42, this application would be unnecessary, for if the judge at the 
trial was of opinion that the title of the assignee related bacic to a 
period antecedent to the 25th of March, he would order the avowry to 



(rt) I Ncv. & M. 673; 
(r> I Tidd. 711. 
(«) 5 B. & Al. bOC 



iii) 3 Mo. & Sc. a^!). 



(6) Barnes* Notes, 1?. 
(rf) I Wils. 223. 
(y) Sayefs. 285. 
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« ameoded to meet that state of facts. This affords a strong argument 
n fiiTor of ODr view ; the second amendment is not resisted, because it 
aw be made at the trial ; the same could be done with respect to the 
inty in Enghmd, and we are therefore entitled to the assistance of the 
OMuri to enable us to make it here. Our affidavit fully accounts for the 
delay ; the amendment was matter of law, and it is not surprising that 
it should have remained unnoticed, until counsel came to advise prooft. 
The eflbct of refusing th'&s motion will be to turn us out of court ; and 
we hare sworn to merits, and that if the motion be not complied with, 
our rent will be lost. In Storr v. WaJUon (a) an amendment was 
allowed, by substituting a count in trover for a count in case, after issue 
joined, and the ground stated in the judgment was to avoid ex- 
K»nae ; and in a note to this case the authorities are all collected, and 
ilvo^gly sustain our views* The general rule is, '< will any injustice be 
kme ? " as stated by Mr. Justice Park, in Taylor v. Lytm (6), if not, 
1m amendment will be allowed. Here it is not denied that we have a 
■St cause of action, and the effect of refusing this motion will be, that 
lie defendant will lose not only his rent, but the costs of a record. It 
a a well established rule, that whatever indulgence is granted to a 
plaintiff, more is always given to a defendant, and an avowant is in- 
elndad within this rule.-— T^icicf^ Practice^ 708. No dangerous prece- 
dent will be established by conceding this motion, but a most dangerous 
ope if a party will be allowed to be active in a compromise, and then 
make use of the time thus wasted^ in order to defeat the just claims of 
Ua opponent. 
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BusHK, C J.— We are all of opinion that this motion should be 
groDtedy on the terms offered in the defendant's notice, and upon pay- 
^nent of the costs of this motion, and also the costs of the motion on the 
17th of November. 

Motion granted. 



{*ji)2 Scott 84?. 



{b) 5 Bing. 31:5.- 
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EXCHEQUER OF PLEAS. 

Tuesday, November l^thy 1838. 

PLEADING— DEBT ON BOND AGAINST HEIR OF OBE^ I 
GOR— EXECUTION— SATISFACTION OF DEBT. 

Dgnis Hewitt, sarviving Executor of Catherine Hewitt, 

deceased, v, James M'Geown. 

Debt on Debt ON BoND by the sarviving executor of the obligee against 

the heir of tlie heir of the obligor. The second plea was to the effect that the pi 

^^^/fa*-— That ^^^' before exhibiting his bill against the defendant, impleaded 

the plaintiff re- dosia M^Geown, as administratrix of John M^Geown (the obligor), 

judgment on ^ P^®^ ^^ ^^^^ ^^^ ^^® detaining and not paying the same debt, &c., &cb€) 

the same bond on foot of the same writing obligatory in the declaration mentioned ; aJCB<3 

nnnUtratrix of ^^^ ^^^ proceedings were thereupon had, that the plaintiff reeoTer>^»^ 

^^^^!!f^^' judgpnent in that suit against the said Theodosia M^Geown, the s&i^ 

a ca. sat under administratrix : prout patet, kc. That the said judgment being in Fall 

^hich the ad- force and unsatisfied, the plaintiff, for havinir execution thereof, »o^nI 
ministratnz . . . -• 

was arrested, out a capias ad satisfaciejidum upon the said judgment against the ssaid 

cust^^*" Theodosia M*Geown, directed to the sheriff of, &c, duly marked, 8ko«; 

Replication: that the capias ad satisfaciendum was delivered to the sheriff, and t>lio 

discharged administratrix arrested under it ; and that she still remained in tli6 

under the in- custody of the sheriff under that writ. Verification, 

and that the Replication. — That after the arrest of the administratrix, under tXi^ 

i"^^™®?* capias ad satisfaciendum^ as in the second plea mentioned, by an oxtf^*" 

damages re- made by the court for the relief of insolvent debtors in Ireland, the ad' 

"^Woiarfer" mlnistratrix was duly discharged under the insolvent act; that Mi^ 

That at the order still remained in force, and that the said judgment debt an^ 

time of the i n j j • i 

commence- damages were wholly due and unpaid. 

ment of this Rejoinder, — That true it was, that the administratrix had been dis- 

ministratrix charged, ^s in the replication alleged, but that at the time plaintiff ex* 

was sUU in hibited his bill ai^ainst the defendant, the administratrix was still in 
custody under ° 

die ca, aa, custody, under the capias ad satisfaciendum y and had not been dis- 

mu^'' "hat" c'-a'ged «« «" »"«»'*•«"»• 

the rejoinder Demurrer, and special causes assigned : that the rejoinder did not ^ 

baa-^thejudg. deny, confess, or avoid the substantial matter in the replication; that 
menundcxe- jt ^^g hq answer to the replication, or to the declaration; that it 

cution against 

the personal representative not being a satisfaction of the debt as against the heir, who 

was liable in respect of the real aa^ta descended to him. 
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tempted to put in issae an immaterial point ; and that it was uncertain, 
fonnal, and insafficient. Joinder in demurrer * 

I^r. Robert Andrews^ for the demurrer. — The rejoinder is no answer 
tbe replication, and the plea is no answer to the 4.eclaratton. The 
3fendant, by his pleadings, relies on the taking of the administratrix 
dder the ca. «a., as being a satisfaction as against the heir. But the 
ceoation of the ca. sa. against the administratrix cannot have that 
peration. First, even as against the same person, the execution of a 
I. «cr. is not a satisfaction ; it merely bars (at common law) any further 
smedy against that person. It does not extinguish the debt, it only 
ars the remedy against the debtor, Taylor v. Waters (a) ; Foster y. 
^€M4:hson (6). And even as against the same person, that unreasonable 
peration of the common law has been obviated by the statute^ S3 G. 
^ Tr, c 42, 8. 28, and 35 G. 3, /r. c. 30, s. 31, and these statutes con- 
ain a legislative declaration or statement of the common law in this 
"expect, in the recital of the evil they were intended to remedy. They 
Bcite ^* that it is not reasonable that a creditor, by proceeding against 
' tbe person of his debtor for the purpose of compelling him to do what 
* 18 just, should lose or he deprived of his execution against his debtor's 
'* taUUe^ &c Under the latter of these statutes, the 35th G. 3, it has 
been decided that vifi.fa, sued out against the goods of a debtor, in con- 
fineoient under a ecu sa, upon the same judgment, is not irregular, 
Brien v. Brien (c) ; and that a creditor who has detained his debtor on 
a oa. sa. may issue execution against his lands or goods, without pre- 
Tiously discharging him from custody. Barton v. Seymour (d). Se- 
condly, as against different persons, it is no satisfaction as against one, to 
^▼e taken another person jointly liable on a ca. sa.y Foster v. Jackson ; 
«^»- sup, ; Dlomfields case (c). The latter case, as reported in 1 Cro, 
™2r., ig very clear as to this point. It establishes, that if two are con- 
wmned in debt, and one taken on a ca, sa,, and afterwards suffered by 
the sheriff voluntarily to go at large, and the other, being then taken in 
execution, would have upon this matter maintained an audita querela^ that 
nevertheless, this is not any cause to discharge him. And in the same 
^^^% as it is reported in 5 Co, Rep,y it is stated to be law, that if two be 
condemned in debt, and one be taken and die in execution, the taking of 
the other is lawful ; and the reason seems to be, that execution of the 
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{u) 5 M. tt- S. 104 ; S. C; 2 Chit. Rep. 30.7. (h) Hob. 59. 

(c) 1 Hud. & Bro. 300. p, (d) 1 Hud. & Bro.HOI. n 

ff) I Cro. £K 4i8 ; 8 C. 5 Co. Hep. 171 ; end see 5 Co. Rep. by Thomas and Frascr, 

note c. p. 1 75. 



* This case was argued in last Hilary Term, bnt the court directed 
a re-argament. 
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bodif U no scUirfacHon^ but a gage for the debt The next qaesUon b, u 
to the right to sue both the heir and administratrix. Where the 
obligor^ as here, binds his heirs and executors, &c, the right to toe on 
his death is several, and the bond as against the heir and executor b 
quasi a several bond, with^this limitation, that neither heir nor -execntor 
is liable to have payment enforced against him, unless the former has 
real estate of the ancestor, or the latter has personalty of the testator. ^ 
As to the right to sae, it is clear that the obligee may sue either the 
or the execntor, Davies v. Churchman (a) ; and the heir cannot pk 
that the executor or administrator has assets, Davys v. Pepysifi)^^ 
Neither can the heir plead that there is another action pending agaii 
him as executor, Haight v. Langham (c) ; nor that the plaintiff 
recovered part against the execntor or administrator, ib. ; and in thii 
case of Haight v. Langham, the only difficulty arose from the 
person being both heir and execntor ; it seems to have been coi 
that no difficulty would have arisen, if the heir had been a difierei 
person from the executor. — [Foster, B. The g^und principally 
lied upon on the former argument was, that the bond was merged ii 
the previous judgment obtained thereon against the administratrix.] • 
The case of Haight v. Langham, is conclusive as to this novd appli( 
tion of the doctrine of merger, for it admits that the obligee can 
cover part against the heir, and part against the personal representa- 
tive, which is a clear admission, that there can be two separate judge- 
ments on the same bond ; one against the heir, and another against the 
personal representative, and, therefore, that as against one of them, there 
is no metier of the bond in the judgment obtained against the otSaet. 
It is every day's practice to sue joint and several obligors severally, and 
obtain several judgments ; and no person has ever attempted to argue 
that, as to one of such several obligors, the bond has merged in a judg- 
ment previously obtained against a co-obligor. — [Pennefatukr, B. 
If the mere obtaining of a judgment against one obligor were to ope>- 
rate in that manner as to the others, there would be no use in procur- 
ing co-obligors to join severally in the same bond.] 



Mr. Tomb and Mr. Nelson^ contra. — The facts stated on the pleadings 
furnish an answer to the action, upon two grounds. — First, at the time 
of its commencement, the debt was satisfied, as against the defend- 
ant, by the administratrix being in custody under the capias ad saHa^ 
faciendum in another action, and the case cannot be varied by any 
thing that has since taken place. The plaintiff had no right to take 
a new proceeding while he had the administratrix in custody. At com- 
mon law, the capias ad satisfaciendum discharged the debt, so long, at 



00 Lev. 189. 



(A) 2 PI Com. 430. b. 



(0)3 Lev. 303,304. 
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left»t>.a8 the administratrix remained in custody. 2 Tiddy 996. The two 
Irish acts which have been cited, allowing several concurrent executions^ 
apply only to executions issuing on the same judgment, and do not pro- 
vide Tor a case like the prettent. — [Pexnefatuek, B. They do not 
provide for a case like the present tn termSf but if your argument be 
rig^lit, the present is a case within the mischief intended to be remedied 
by th<Ne aeti ; and may it not be argued, that if this further mischief 
had existed, it would have been also remedied ?] — By the judg- 

• 

ment which has been obtained against the administratrix, the bond 
ia merged, and cannot be made the subject of a new action — transit in 
^^f^juiieaiam. By the judgment, the debt has been converted into a 
persoiwl demand against the administratrix. Higgins' Case (a). This 
bas been argued as if it were the case of a joint and several bond, but 
die dbtiaction between a joint and several and a single bond was ex- 
P*^Bftely taken in the case last cited. The rule seems to be, that a merger 
^*k«e place where there is privity between the parties. That there is 
Prtvity between the heir and the personal representative Is clear. It is 
*^d in Bro, Abr. Monstrans^ pi. 61, that the heir cannot plead a release 
^ the executor, without shewing it, for there is privity between them. 
^^ Chm^Dig* Pleader ^ 2 E. 3, also, it is said, that the heir may plead a 
^^<M by the executor or administrator for the same debt ; and in Foster 
^^'JaiAton{h) the same doctrine is laid ^dowu. — [Chief Bakox. If 
^besabe a complete identity between the heir and the executor, the one 
laiy piead an action pending against the other, in the same way that 
irhen an individual is sued, he may plead another action pending against 
hxm for the same subject matter.] — The heir cannot plead another ac- 
tion pending against the executor, but ho may plead that the obligee has 
elected to go on to judgment and execution against the executor, and 
thereby merged the judgment, Davys y. Pepys{c). It is snbmitted 
that the plaintiff cannot proceed on a bond, which, in Lord Coke*s time, 
would have been given up to be cancelled, ns completely merged in the 
jadgment. — [Richards, B. That is, merged so far as relates to the 
person who is sued ; but here the action is against a different per- 
son, namely, the heir. Penxbfathek, B. On the death of the 
obligor, it may be said, that the bond becomes a quasi several bond as 
agwnst the heir and persoiud representative.] — That is what is con- 
tended for on the other side, but there is no authority to sustain such a 
proposition. So long as the judgment remains in force, the obligee or 
his representative cannot bring a new action on the bond, Higgins 
Case $ SHleman v, Ashdown (d) ; Ex-jmrte Chnstg and otiiers (<»). 
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Mr. Gilmorey Q.C., in reply, being directed by the court to confioe 
himself to the consideration of the question, as to whether there had not 
been a satisiiLction of the debt by the taking of the administHBtrix in ex- 
ecution, contended, that where two persons were liable to the same debt, 
the discharge of one from execution was not a satisfaction of the deb% 
as to the other, unless snch discharge took place with the consent 
of the plaintiff. In support of that position, he cited the following ao- 
thorities, Bro. Abr. ExenUum, foLS04i,pL }S3f BkomfieUCs Ca99(a)\ 
Macdonald v, Bovington (b) ; Nadin v. Batik and annilier (e)» In Che 
last mentioned case it was decided, that if one of two defendants taken 
on a CO. sa, he discharged under an insolvent act, it will not operate 
as a discharge of the other. 



WouLFE,C.B. — The court are of opinion, that the judgment aad 
ecution against tlie administratrix, and her discharge nnder the iRiot 
vent act, cannot be relied on by the heir to bar the i^resent ndion. The 
cases which have been cited seem to the court to establish this pr^poA' 
tion, that a mere arrest under a capias ad saHsfamendum does not satisfy 
the debt, and that, consequently, there has been no satis&cfian ol the debt 
in the present case. The debt, therefore, remaining OBsatbfied> the court 
see no reason why the defendant should not be proceeded agaioit on 
foot of the bond. Judgment and execution against the personal r^Nre- 
sentative are not a satisfaction of the debt as against the heir, and do 
not, in the' opinion of the court, present any legal bar to his being made 
answerable for the debt, in respect of the real estate descended to hino, 
from which his liability arises. 

Demurrer allowad. 



(fl) 5 Co. Rep. 87. 



(6; 4 T. R. 825.^ 
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y, November 1 ^ih, and Mondaifj November 26M. 

EXCHANGE— ACCEPTANCE— PLEADING— 
riDENCE— NOTICE OF DISHONOR. 

Lbdlib v. Lockhaht. 



y the indorsee against the drawer and indorser of a bill In a decla- 
ration by the 
indorsee 

int of the declaration stated that the defendant, on the fg^^inst tbc 
35, at, &C. made his bill of exchange, and directed the bill of ex- 
tnes Ledlic, and thereby reqaired him to pay to the de- change, 

, accepted paya- 

£170. 19s., four months after the date thereof, which ble at a pani- 
n elapsed ; and that the defendant then and there in- 5"!^ place, 

* ^ It 18 not 

bill to theplaintiflP; and that the said James Ledlie did necessary 

I bill, although the same was there presented to him on I^^r^^^ept- 

t became due, whereof the defendant then and there had ance, or to aver 

''he declaration contained other counts. To the first ^t such place. 

idant pleaded non assumpsit. . Ii " suffi- 

* * ^ ^ cieiit to state a 

before Torrexs, J., at the Spring Assizes, 1837, for general pre- 
of exceptions was taken, by which the case appeared to drawee" wUh^.° 
-In support of the first count, the plaintiff gave in evi- out stating 

L'li e I. any accept- 

ing bill of exchange :— J^^^ J^ ^^ 

19:0. "Newry, 1st of May, 1835. prove the pre- 

hs afterdate, pay to my order the sum of £170 I9s., the particular 

*'Geo. Lockhaht. place pointed 

out by the ac- 

nos Ledlie, Iligh-strcet. ccptance. 

(Accepted.) « Jame8 Ledue. ,2^Zt^,, 
" Payable at 20, High-street, Newry. drawer and in- 

tt r^ r — ^ dorser). after 

" GkO. LOCKIIAUT. the bill was 

" SamL, LepME & Co." dishonored by 

■ was a mercliaiJt in Newry, and carried on business there, gpoke o*tthe 
of Sannu'l Ledlie & (^o., and the defendant was his ap- *^*^*' ""*^ '^'^ 

T II- /.I 1 \ 1 -1 L • • X' *"°* secured 

es Ledlie (the drawee) also earned on busmcss m Newry. tljereby, as 
stion was his debt, but before it fell due he became em- f'^<^"i5':J **'° 

losses likely to 
% circumstances. On the 4th of September, 1S35, when arise to 

5, it was presented at No. 20, High-street, Newry, and in^iv^ncj^and 

The defendant, who had been in Dublin, returned to ditaultofiho 

16th of September, when he had a conversation with one ^^^^ [J^.^J ^J^^ 

s about the losses occasioned by James Lodlie*8 insol- evidence to go 

e 7th of September, in a further conversation with the thatihe tleVcii- 

X\e defendant said, that, amonirst other losses, he was in **'*"^ '*'*j' ^^ 

ccjved due nj- 

d that he did not wiyh his father and mother to know any tice ut disho 
but wished it m ^t be settled secretly. The defendant ""' "*' ^^'^ ^'"- 
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aUo put d#>wa on paper £170. 19i^ tlw amount of the bill, amongst olhei 
Um4^ ifktfly to molt to him from James Lediies iRMlrencT. In a sob 
M<|ii«nt conrermtion trith another witness, the tiefendant clireU on Uk 
bill afi one of Lis looses. 

The caie baring closed on both sides, coonsel for the defendant caUe 
on the learned Jodge to direct the jorr to find a Terdict for the defend 
ant, on the first count of the declaration, iiiajinoch as there was a n 
riance b«!t«ret'n the hill declared on and that giren in evidence, and tha 
the df^bration f»lioaId hare arerred the special acceptance, and that th 
bill hail been presented at the place where, it was alleged, it had bee 
speciaJljr acci^pted. They further contended, that no notice of the dishs 
nor of the bill baring I>een prored to have been given to the defendac 
hU Lordship oright to charge the jury, on that ground also, to find a re 
diet for the defendant. The learned Judge refused so to direct the jnc 
being of opinion, upon thefii*st point, that there was no rariance; an 
upon the second point, his Lord:!»hip told the jury, " That there ym 
** eridcfice to go to tlicm of the defendant liaring acknowledged his Is 
^ hility to diiM;harge this bill, as the indorser thereof; that the law « 
''not hold the indorser liahle to the payment of such a security, exc^m 
*' due notice was given to him of the dishonor of the bill; that in K 
ciwe, there was no actual proof of such notice having been given, 1 
there were circumstances in the case which, in his opinion, were i 
** the said jurors to consider, whetlier the defendant, from the fa 
*' proved, and the conversations held wiih the different \i4tne3Sfl 
** had nut ronsidered himself liuhle, in point of law, to the payment of 
** bill, and by so doing had supf^i-seded <ind di^pen^^ed with the necessi 
** of that proof of the notice of the dishonor of the bill, which, in g 
'* n(!rnl, it is rccjuisite for u plaintiff, suing in the capacity of an i 
'* dorsee against un indorser, to prove, in order to sustain his right 
** action." 

Wheieupon, the defendant's counsel excepted to the charge of tf 
learned Judge on both the points above adverted to. The jury foon 
a verdict for the plaintiff for the amount of the bill. 



«( 



t< 



Mr. Napier, in support of the exceptions. — The declaration her 
deals with the bill as accepted generally, or not accepted at all ; be 
the real question is, whether, as against the drawer, tlie bill is not to I 
eonsi<loi*od ns a special acceptance. Before the statute 1 8c 2 Cr. 4, < 
78, the differen<H) of opinion between the Court of King s Bench at 
the Court of Common Pleas in England was, whether, as against tl 
nccvjrtar, an acceptance like the present was general or special ; but, 
against the drawer, it ^iTis the doctrine of both courts, that such an a 
ceptanoe was special, and that a presentment at tho place should ] 
averred in the declaration. This appears expressly stated by Bayley, , 
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'^ Bowe T. Yaunff(a)j and still more pointedly by Tyndal, C. J., in deli- 

^«rtng the jadgment of the Court of. Error, in Gibb v, Mather (h). In 

^V former case, the bill was accepted precisely as it has been accepted 

*^^re, and the first sentence in the judgment of Bayley, J. exactly rules 

^^ present exception in favor of the defendant. The drawee may 

limit the drawer's liability, but he cannot expand it ; and when the 

boMer takes this qualified acceptance, the contract between him and the 

drawer becomes qualified, by the interposition of a condition precedent 

to the drawer^s liability to pay. The holder might refuse to take the bill 

thum accepted ; but when he takes it, he assents to the alteration of the 

contrsct The court of Common Pleas held, that, both as against the 

draisrer and acceptor, such an acceptance was a qualified acceptance, 

Gcnnmon r. Sehmoll (c) ; and this is clearly the correct doctrine. 

CCiUEF Baron. — If the acceptance need be stated at all, it ought to 
be stated as a qualified acceptance, in a case like the present.] — Gammon 
T. Sekmoil is an express authority that the acceptance miM be stated 
in the declaration, and presentment at the place averred. — [Foster, B. 
Your objection to tlie mode of pleading in the present case is this, (and I 
CMifess it appears a very strong one,)that, consistently with the averment, 
tbe bill may have been presented for payment at a place di£Ferent from that 
mentioned in the acceptance.] — Yes, the contract of the drawer in such a 
cMe is, that if the bill be presented at the place mentioned in the accept- 
ance, and dishonored, and notice thereof be duly given to the drawer, 
be mil pay. In the case of a general acceptance, the drawer's original 
contract is not varied by the acceptance, and, therefore, the acceptance 
need not be noticed ; but, as a sjyecial acceptance qnnlifies the drawer's 
contract, it must be noticed, and the contract truly pleaded according to 
its legal effect. In Hvffam v. Ellis (</), the action was brought by the in- 
dorsee against the drawers and indorsers of a bill, directed to the drawee, 
who accepted it, payable at the house of K. S. and A. The declaration 
stated the acceptance, and that when the bill became due, it was pre- 
sented to K. S. and A. for payment, according to the tenor and efiect of 
the acceptance. The principal error assigned by Abb(»tt, for the plain- 
tiffs in error, (the defendants below), was, that in an action against the 
drawer, presentment at the place, at which the bill is made payable, by 
the acceptance, thonld be averred. Wilson, for the defendant in error, 
did not controvert this proposition, but relied on the sufficiency of the 
averinent. The report in Taunton gives an unsatisfactory account of 
the decision, but it is thus given by Mr. Justice Bayley, in his Work on 
Bilk (f). " If a bill be stated to have been accepted, payable by certain 
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pleading ivouldhave been equally sustained as to presentment; and yet tl 
defendant could not, in any other way than the present, make the obje 
tion. The invariable rule is, that the evidence shall bo regulated by tl 
pleading, whereas PaMf yr.Edge says, that the same pleading may reqai 
different evidence in different cases, and one part of the evidence will d 
termine of what the remainder must consist. I profess myself wholly oi 
able to understand the decision in Parks v. Edge ; and on the former a 
gument,* the late Lord Chief Baron expressed a strong opinion against i 
The court may think fit to act upon it ; and, if so, I shall waity with com 
derable anxiety, to hear an explanation of the principles on which it is 1 
be sustained, and which, as yet, have not been suggested.f — As to tl 
second exception, there was no proof of any notice of dishonor bavin 
been given to the defendant. The very utmost extent of tlie evidenc 
would be this, that if the matter were quietly settled, defendant woul 
have made no question about notice^ as any dispute on that subject wool 
make the matter public. It is clear, therefore, that there was no ev 
dence of waiver ; to sustain which, there should appear to be, fint, ii 
dulgence ag^reed to and granted by the plaintiff; secondly, an exprei 
promise by the defendant, with the knowledge of all the cir«umstanoe 
Perkins v. Graham (a). The whole conversation appears manifestly t 
have had reference to a private settlement; and if there had been son 
such settlement acceded to by the plaintiff, the defendant, perhaps, migl 
have waived notice. Standage v. Creighlon (b) seems in principle to a| 
ply. On this point, there are authorities, conflicting with oadi othei 
it is needless to refer more particularly to them« ^>']ienever Ui 
plain rule is departed from, the gi*eatest confusion and inconvi 
nience arises. It was the opinion of the late Chief Baron, that iiotit 
of the dishonor should be express, and that it should not be left 1 
juries to g^ess (according to their caprice) at that which a pbunti 
should expressly prove ;:|: and, on the former argument, ho intimated 
very decided opinion in favor of the second exception. 



Pennefathek, B. I agree with you, that it is much to be lamentc 
that the plain rule, requiring express proof of notice, should ever hav 
been departed from, but we must take the law as we find it. 

Ca) 1 C. & M. 725. See, also, Douncify v. Iloirit'^ 2 Law Uec. N. S. 79. 

fbj 6C. & P. 40G. 

• This case was argued in Hilary Term last, by Mr. Sapicr^ in suppoit of the ci 

ceptions, and by Mr. Robert Andrcirs^ centra. 



f See the judgment of Best, C.J. 
in Bit/the v. BampfoUy 1 1 B. Moore, 
391, which seems to support the ar- 
gument of counsel. 



X See Watson v Minchtn, Jonc 
Ex. Rep. 590; S. C. 4 Law. Re 

N. S. 181. 
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Fr. Tomb^ on the same side. — The first exception is gronnded upon 
Tariaooe between the bill declared on and that proved at the trial. 
It M flnbMitted that the bill has not been truly described in the deolara- 
ticMft. The statute 1 & 2 G. 4^ c 78, does not apply to the drawer of 
a billf OM§ T. Mather (a) ; and therefore the question as to him re- 
BMkins as at common law. Before the statute, all the Judges agreed 
tkait, as against the drawer, presentment at the place where the bill was 
ide payable by the acceptor, was a condition precedent^ Parker v. Gor- 
(b); Ambrote ▼. Hopwood(c); Huffam v. Ellis (d); Btuhe v. 
(e); CaUaghan y»Aylett(f)\ Gammon y, ScAmoll(g); Fen- 
T. Gaundrjf (h) ; Rowe ▼• Yottng (t). In all these cases, it is treated 
» a eondition precedent, which must be averred and proved. If there 
\m any one rule of pleading better established than another, it is, that 
that whieh is a condition precedent to the plaintiffs recovery must be 
tvenred in his decUration, Com. Dig. Pleader^ C. 50 ; Id. ib. C. 51. 
The holder of this bill, by taking it with this qualified acceptance, has 
iflaposed apon himself a condition precedent, namely, that he will pre- 
lent the bill for payment at the place where, by the acceptance, it is 
ouide payable. He has no title to sue, without performance of that 
conditbn ; he ought, therefore, in his declaration, to have stated the spe- 
sial acoeptanee, and averred his presentment accordingly. The de- 
finidaDt, the drawer, is otherwise deceived and misled by the decla- 
imtioo. He might have come to the trial, prepared with evidence to 
aegstive a presentment for payment at the place specified in the accept- 
Miee.-.-[PEKNSFATHBii, B. It IS Unnecessary for the court to express 
say opinion upon a case in which a special acceptance is stated, as the 
^selaration here does not state any acceptance ; it, tlierefore, becomes a 
natter of evidence, and the question is, whether, under the averment of 
tgSQsral presentment to the drawee, a presentment at the particular 
pheecaa be prored at the trial ? And that is the very question decided 
by the court of Exchequer, in the case of Parka v. Edge.'] — That case, it 
most be admitted, cannot be distinguished from the present, but it ap- 
pean to be bad law. With respect to the second objection — first, the 
direction of the learned Judge does not leave to the jury the question 
ofjad, whether there bad been due notice of dishonor given to the 
defendant. It was the duty of the plaintifi^s counsel to have called npon 
the Judge to leave that question to the jury ; but they felt that, upon 
the evidence, the jury would find that question against the plaintifi^; 
and, in truth, what they relied on was a waiver by the defendant of the 
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necefigity of notice. Coald the jary understand any thing else, by the 
Judge*8 charge, but that, in this case, if they believed the defendant ooft* 
sidered himself liable in point of law, there was no occasion to prore 
notice of dishonor. But secondly, on the whole of the eaaOf there wn 
no evidence of notice to go to the jury. 

Mr. Holmes and Mr. Robert Andrews, contra, were not called npos 
by the Court. 

Our, adv. tmlt. 



WouLFi::, C. B. — This case comes before the court upon a bill of ex- 
ceptions, taken by the defendant's counsel, to the charge of the leaned 
Judge who tried it. — [His Lordship, having read the declaration sail 
the first exception, proceeded as follows :] — It was proved at the trial^ 
that the bill, so declared on, wjm presented for payment, at ** No. ^ 
*< High-street, Newry," according to the special acceptance ; considering , ,(» 
that, as between the indorsee and the drawer and indorser, the spedil . 
acceptance is not affected by the recent statute of the 1 and 2 G*i»c 
78. The declaration contained no averment of a presentment attheplaoe 
specified in the acceptance, and on that omission, the first exception it 
grounded. It is alleged that there is a variance between the bill, as stated » 
in the declaration, and the bill, as proved at the trial. With respect t» 
this exception, the court feel no difficulty in overruling it. There is & 
recent case, in which, after mature consideration, the very point has besMm 
decided ; I refer to the case of Parks v. Edge (a) ; that case u exactl 9 
in point with the present, and it is impossible to suggest any circumstance? 
by which it can be distinguished from it. It was there urged by tlm^ 
defendant's counsel, that the bill was accepted payable at No. 8, Cloaftic 
lane, Cheapside ; but that in the declaration there was no allegation that 1 
was so accepted, nor was it alleged that any presentment was ms^B 
at that place ; and the case of Gibb v. Mather was referred to in supp<9' 
of this argument. But Baron Bayley, after inquiring, whether ^ 
presentment at the particular place was proved, observes :-— " The all^* 
" gation does not signify. You are not bound to state the acceptano^ 
'* but only to prove such a presentment as the real acceptance reqnired- 
*Mn Gibb v. Mather, no presentment at the particular place was proved* 
** In the ordinary action, you state that the bill was duly presented to 
** J. S. You are not bound to state the particular place where it wv 
*' presented.*' And in delivering his judgment, the same learned 
Baron says : — *^ As to the objection, that it was incumbent on the 
*' plaintifi^ to allege in his declaration a presentment at the particular 
*^ place, No. 8, Cloak-lane ; the plaintiff is bound to prove a present* 
<* ment, but, the manner and place of presentment are matter of evidence. 



(a) I C. & M. 42\ 
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k not neoessary to state an acceptance, whether general or at a par- 
inhur place, against any party except the acceptor ; and therefore, a 
ainUff who declares, without stating an acceptance by the drawee, 
BDOt be bound to state on the record such a presentment as the 
si acceptance requires. It is merely matter of evidence, and the proof 
f the presentment, at the particular place pointed out by the drawee, 
sfidence of the general presentment alleged in the declaration." 
d, of the same opinion were the other Judges. On the authority of 
tease, we are bound to overrule this exception, even, if upon princi- 
» we had any doubt; none, however, is entertained by the court. The 
er exception rests upon a different ground.^- [His Lordship here 
d the second exception.] — It appears to the court, that the learned 
igs^by his charge, gave the jury distinctly to understand, that, in gc- 
rd, where a defendant is sued as indorser of a bill of exchange, in 
krtomake him liable, it must be proved that he has received notice 
BSn^yment by the acceptor ; but, that the learned Judge left it to 
A jury to say, whether, under the circumstances of the present case, 
IS defendant had not dispensed with the necessity of that proof. Wo 
iiBk tins to be the substance and fair import of the charge, and are, 
"^v^ore, of opinion, that the second exception ought also to be 
^^nnled. Exceptions overruled. 
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Monday, November 19M. 

ft 

Coram Richards, Baron.* 

■ 

^HACTICE— EJECTMENT— CONSOLIDATION OF 

DEFENCES. 



Lessee Greoory and others v. Archer and others. 

application on behalf of the lessors of the plaintiff, that the defend- 
^^ight be obliged to consolidate their defences, upon the terms of- 
^ \f the notice, they having taken separate defences to the declara- 
^ Hi ejectment in this case. This was an ejectment on the title. 
'Rke motion was resisted by the defendants, upon the ground that the 
'^ terms had not been offered (a). Defendants' counsel applied for 
*9 costs of the motion. 



When 8epa« 
rate defences 
have been 
taken to an 
ejectment, tlie 
court will or- 
der them to 
be consolidat- 
ed upon 
terms. 



fsj See Lessee M'Cormick v. M' Mister and others, 2 F. & S. 208, and note, ibid. 

Hie Chief Baron, Pcnncfather, Baron, and Foster, Baron, were sitting in tlie 
ft of £rror. 
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Richards, Baron. — The defendants are not entitled to the cost 
the motion, as an appearance on their part was anneoeisar jr, the d 
having lately adopted a fixed form for the order in such cases. 

Let the severalJdefiBoees tahen by Uie defendants in this actioi 
accordingly consolidated, npoo the terms contained in 
order.* 



Lessee same, 

V, 

C. D. 

Lessee same, 

V. 



* The following is the form of 
the order referred to : — 

John Jack, "] *^ Upon motion of 
Lessee of— > ** Mr. — , — ■ ■ , of 
V, << counsel for the les- 

A. B. "sorsofplainti£r,and 

^* on reading the de- 
^* daration in eject- 
^ *< ment in this cause, 
<< and the defendants* 
** scTeral. defences 
" thereto; — It is On- 
** DER6D by the Court, 
'* that the defences 
'' taken by the defen- 
'* dants C. D. and E. F. be conso^ 
"lidated with the defence taken 
" by the defendant A. B.; and that 
'* said several defendants be at li- 
*' berty to make separate, defences 
^' at the trial. It is further Ordbr- 



** Gi>, that in case theiUiipH^r f( 
" plaintiff shall not obtain a ver 
** for any part of the lands and j 
** mises, for which said defendi 
" or any of them, have takes 
^ fences, that then, such defem 
" or defendants as shall beacquil 
^ shall have his or their costs oi 
'* trial : — (tnd that suck connl 
<' Hon cf dsfences shall be wit 
*' pr^'udiee to each of said dtf 
f^anis giving evidence^ one for 
** other y ifothervjisej and indep 
" ently of such eonsolidaUanj ' 
^ would have been admissible 
^* nesses in point of law, mntt 
^further motion,* 

f^ The concluding- paragn 
printed in italics, is the addi 
made (for the first time) in Ia 
Earl of Bandon v, ^ecior^ on 
14th of June, 1838.*' 



NEW RULE— PLEA OF NUL TIEL RECORD--* 
DEMURRER— CERTIFICATE OF COUNSEL. 



ORDKR. 

Monday y 26M November, iSS 

It is Ordered, That from and after the first day of Hilary T 

next, no Plea of Nul TielBecord, or Demurrer, shall be received^ 

Officer, without the Certificate of Counsel, that in his opinion stidi ! 

or Demurrer (as the case may be) is tenable. 

By the Court, 
(Signed) Stephen Woolfb. 

Richard PBNNKFAfHB 

J. Leslie FogTER. 

Joiix Richards. 



QU££N*S BENCH.— Mr. Justice Crampton sat alone in this Court; fca 
14th to the 23d of November, both inclusive, the otlicr Judges being engaged on 
da/9 in tlie Court of Error.- 



CASES 



IN THE COURTS OF 



aUEEFS BENCH, COMMON PLEAS, 

AND EXCHEQUER. 

IN HILARY TERM, 1839. 



QUEEN'S BENCH. 

Saturday y January \2th. 
PRACTICE—WRIT—SUBSTITUTION OF SERVICE. 

ANONYMOUS. 

Mr. Gibson applied for an order to substitute service of the capias xhe court will 
€Md respondendum upon the defendant in this case. The affidavit of the or^ef wnriceol 
process-serrer stated that, on the 19th of October last, he went to the capias ad re- 
house of the defendant, and saw his wife, who told him that her husband Z^^lublStu 
'wa» then oat, and that she did know where; went again, on the 25th, ted. where 
when he also saw the defendant's wife, who told him that her husband ^^^ several 
not then at home ; that, on the SOth of October, the day before the ineffectual at- 



retum of the writ, he went a third time to defendant's house, and saw ^ ^^^^^ ^j^^ 

his wife as before, when she irave the same account of the defendant, defendant, and 

*^ , , where tliere 

upon which he left a copy of the writ with her. On the 21st of Decem- are strong cir- 

ber, the writ having been renewed, he again went to the defendant's f"'?*,***!^" ^** 

house, and when he was going in, the persons inside appeared in great belief that ho 

confusion, and one of them hurried a man, who answered to the descrip- J^^eToi^ on 

tion of the defendant, into a room, which was then closed and fastened in one occasion 

the inside upon him ; that, on deponent's wishing to enter said room, he cess-server^*^^* 



told, by the father of the defendant, who resided with him in the ^,^^^ to serve 
same hoose, that he would not be allowed — that, thereupon, he served 
the father with the writ 

The Court inquired if the house at which the service of the writ was 
attempted was the dwelling-house of defendant ; and, being answered in 
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the affirmative, directed that service shoald be sabstitatedy by 
the defendant's father. 

Motion granted 



Saturday^ January 12(A) and Monday, January 14/A, 1839. 



COVENANT— LANDLORD AND TENANT. 



Nixon v. Dbnham. 



In covenant 
for suffering 
premises to be 
out of repair 
during the 
continuance of 
the term, it is 
no objection to 
a verdict, giv- 
ing full da- 
mages for the 
injurj which 
the property 
sufiered, tliat 
the defendant 
was lessee in a 
lease of lives 
containing a 
covenant for 
perpetual re- 
newal on the 
part of the 
lessor. 



Covenant for not keeping certain premises in repair. 

The covenant was contained in a lease for three lives renewable lb 
ever, dated the 8th of Jnly, 1814. The defendant was lessee mthft 
lease, and he had, for the consideration of £1000, assigned his inleietf 
to G. S. Hawthorne, by deed, dated 1836. The lease was madebetwesi 
6. Nixon, J. Faassett, and the defendant ; and thereby, after recite 
thatO. Nixon had, on the Ist of December, 1807, demised thalandic 
Nixon Hall, &c, to the said J. Faussett, for three lives, with a cov 
for perpetual renewal, at the rent of £291; that defendant had 
tracted to purchase said Faussett's interest for £2500 ; that Fsossv 
should surrender his lease, and Nixon demise said lands, for a like teen 
and at same rent, and with like covenants. Said Nixon, in considen 
tion of said surrender, demised to defendant said lands and premise! fi 
the three lives in the lease of 1807, with a covenant for perpetual r 
newal, on the part of the lessor only, kc The declaration contaiiM 
two counts : in the first, the plaintiff claimed as the survivor of the t« 
co*heiresse8-at-law of 6. Nixon, the lessor; and in the second, astl 
survivor of the two co-devisees of the said O. Nixon. There was i 
evidence of the will of G. Nixon, and therefore, the plaintiflTs title 
damages was as surviving co-heiress. The breach, as stated in the fii 
count of the declaration, was as follows : — '' I'hat after the making 
<< the said indenture, and during the continuance of the said demise, a; 
<< after the death of the said G. Nixon, and after the death of the pU 
<' tiff's CO •heiress, the defendant did not, nor would not, npholdy ss 
" port," &c ; " but, on the contrary, the defendant, after the making 
<< the said indenture, and during the continuance of the demise, and af 
" the death of G. Nixon, and after the death of said oo-heiresSy 
** wit, on the 1st of September, 1832, and from thence hitherto safer 
&C., the premises to be and continue ruinous and in decay, itcJ' 1 
defendant pleaded four pleas, but upon the fourth plea alone any qa 
tion arose; and it stated, <* That during the continuance of the term, f 
'< after the death of the said 6. Nixon, and after the death of the si 
<< co^heiress, the defendant did preserve, kc, said premises, ftc, 
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C^ood and sofficjent repair, &c., according to the said covenant" The 

came on for trial at the last Summer Assizes for the ooonty of Fer- 

More ToRRENS, J. The title of the plaintiff was admitted, 

uid that 6. Nixon died in 1818, and plaintiff's sister and co- heiress 

died in the year 1832; and two architects proved the ruinous state of 

m dwelling' hoose and offices upon the premises, and stated the estimate 

for repairing the house at £ 1 467, and for the offices at £835 ; and that 

tlie dilapidations must have been going on for twenty years. Other 

witnesses proved that Hawthorne used rooms in the dwelling-house for 

threshing, kc For the defendant, some evidence was given, to shew 

that the house was in a bad state of repair when the defendant went 

into possession, and also, that he had expended money since in repairs. 

It WIS abo proved that the last gale of rent that fell due had been paid, 

■ad that Hawthorne would not allow the defendant's witnesses to see 

Ae premiies, ia order to be able to give evidence at the trial. 

Ooansel for the defendant contended that, according to the structure 
•f tke pleadings, the plaintiff was not entitled to recover damages for 
mj injury done prior to the death of the plaintiff's sister ; and also, 
iht the jury shonld be directed, that the proper criterion for estimat- 
isgthe damages was, the diminution which the plaintiff's security for 
mt daring the term may have sustained, by reason of the defendant 
art keeping the premises in repair according to the covenant, and not 
Ik nun which it would cost to put the premises in repair. The learned 
Mge declined so to direct the jury, but took a note of both objections^ 
sibjeet whereto, the jury found a verdict for plaintiff, on the first couXt, 
fcr £1700. In Michaelmas Term, a conditional order was obtained to 
•etaside this verdict, and for a new trial, upon the gn»und of misdirec- 
tkw, exoeasive damages, and surprise ; and an affidavit of tlie defend- 
Mt*i was used upon the motion, stating the dilapidated state of the pre- 
liNS, when he got possession of them ; the refusal of HBwthorne to 
fttmtL hifl witnesses to view the premises previous to the trial ; and 
ih^ that Hawthorne bad served him with notices, threatening to sue 
fa, if he did not expend the amount of the verdict upon the premises. 
Ihn were also two affidavits by the witnesses produced upon the trial, 
mrohorating the defendant, as to Hawthorne's refusing them permis- 
M to see the premises. 

Against this conditional order, 

Mr. Mt^oTf Q. C, with whom were Messrs. Detfing^ Q. C, and 

Atpok^ Q. Cnt now shewed cause. — As to the objection to the verdict, 

ea the groand of sorprise, because the defendant's witnesses were not 

dewed to inspect the premises, it is not pretended that the plaintiff 

isterfered to prevent them ; and as to the other, that the damages are 

they are £600 less than the two architects swore wonld be 
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required to r^Murtbe premises, and the Jodge did not ooBpbUi ef tl 
Terdict. As to the objectioo, that the phuntiff was oolj entitled to d 
nu^^ for what occurred sabseqaeot to the death of her co-heiress, ] 
the eTidence, oo the part bodi of the plaintiff and defendant^ cover 
the intenral from the death of 6. Nixon. The dilapidationt were pm 
to hare taken .place within the time snbseqnent to his deaths aad if % 
pleadings allowed as to give that evidence, the rerdict is right. A« 
the mode of estimating the damages, it is weQ s et tle d that the pv<^ 
criterion is, bow much will it cost to put the premises in proper repm 
at the time when action is brought ; and diis althoagh acti«Ni ia bro^ 
during the continuance of the lease. Vivkm t. CktM^Mom(d)s £m 
mare v. RoUon (6). 



Messrs. Smiik^ Q.C., and Brewttery Q.C., eonbra. — ^The Terdict nai 

be set aside, upon the grounds of excessive damages and misdirectisB ^ 
the Judge. There are two modes of estimating the damages in a ctf 
of this kind ; one, when action is brought during the continuance ^ 
the lease ; another, when brought after its termination ; and this did 
tinction is to be particularly observed in a lease of lives renewable fie 
ever, which is a purchase. In a common case of a lease expired, wka 
shall be indemnity to the landlord is not the invariable test, and neve 
ought to be where the interest is, as in this case, a perpetuity. Suppoa 
the case of a fee-farm grant, and the rent reserved merely nominal, tic 
owner of the fee has £5 a -year out of the property, and the beneficl 
proprietor assigns his interest, would the owner in fee be entitled, s 
against his lessee, to recover the full value of the property injured ? s 
would he only be entitled to damages for the amount of injury done i 
him, by diminishing the security he had for his rent ? We contend tin 
the plaintiff's claim to damages was not the amount of the injury doc 
to the property, but the injnry which he sustained thereby ; and damt§ 
to the amount of £1700 may have been done to the property, and tl 
plaintiff in this action not thereby injured to the amount of £1, and tl 
Judge, in altogether excluding this view from the jury, was wrongs 
[CiiAMPTONy J. It would appear that it was the defendant's intentu 
not to renew the lease.] — It would be very proper to submit that to tl 
jury, to shew it' was not a perpetuity ; but it is no ground for exdodUi 
this view of the case altogether from the consideration of the jary« Tl 
conduct of Hawthorne, in refusing the defendant's witnesses liberty 
inspect the premises, is another ground why the court shudld send tl 
case for further inquiry. A verdict, had by such means, will not satii 
the court ; and, from the whole of the case, it is dear that the plaint 
was acting in collusion with Hawthorne ; and, if the court is satisfied 
that fact alone, it will set aside this verdict 



(a) 1 Salk. 141 ; S. C, 2 Raym. 1125. 



(6) 1 B. & Al. 584. 
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^^RAMSTOVf J. — The case resolves itself into this, whether this is 
from the case of an occupation lease. 



1839. 



[r. Deenmfff Q. C*» replied. — Look at the lease ; there is no covenant 
•a ^he part of the lessee to renew. Two of the cestue que vies have 
&e4 «k1 no renewal has been sought. We offered to forego the da- 
iiiisgni, if this lease was made a perpetual lease, and the rent secured, 
and we repeat that ofier now. Is a landlord to be deprived of his other 
leatiedies^ because he grants a perpetuity ? This case is ruled by Vivian 
V. Campiam $ and the case of Luxmare v. Robson establishes the rule as 
to iM^ions brought during the continuance of the term. 

JBc8HB, C. J. — The case of Vivian v. Campion has not been ques- 
tiovied ; and if the present case cannot be distinguished from the case of 
an oecopation lease, it must be governed by that case. 

Cause allowed, without costs. 




Mondai/y January ^ Wth. 
l^RACTICE— AFFIDAVIT— SCIRE FACIAS— JUDGMENT. 



WioMORE, Assignee of Wigmore v. Wigmorb. 

Mr. Deasy applied, on behalf of the assignee of a judgment, for liberty 

^o iasae a scire facias to revive the judgment against the cognusor. 

"The affidavit of the assignee stated, that the judgment was entered in 

XpjltfyTerm, 1816, for £400, and assigned to the plaintiff in 1837 ; 

.^tlfeit payments had been made from time to time, for and on account 

^ of interest^ '^ and that the last payment on account thereof, was 

^ made to deponent for and on account of the said defendant, in the 

** month of November last;'* that the cognusor was still living, &c. 

Per Curiam. — The affidavit does not state by whom the payments 
/of interest were made, it must be amended to this respect. 

Motion refused. 



In an affioa* 
▼it to ground 
a motion for 
liberty to issue 
a scire facias 
to revive a 
judgment, 
a statement 
that payments 
of interest 
were made 
** for and on 
account*' of 
the cognusor, 
and not stating 
by whom they 
were made, is 
insufficient. 



On the 18th of January, this application was renewed, the affidavit 
taving been amended,by stating, that £6, for and on account of interest 
mgoVL this judgment, was paid in November last, to the deponent, by the 
apo of the defendant, and for and on account of the said defendant ; 
when the court granted a conditional rule. 
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PRACTICE— SERVICE— SCIRE FACIAS. 

Hill o. Stawell. 



ofm 
MttrtfacioM 
torevhrem 
judgment 
need not bo 

pCfBOUAl. 

Serrice of 
this writ, by 
throwing it 
into the de- 
fendant*^ yard 
through an 
open on the 

Sate, was 
eemedgood 
serrice under 
the drcuni- 
stances of this 



In this case the court had, last term, pronounced an order 
9eLfcUf to revive an old judgment 

Mr. Otway now moved, that the service of the writ in this 
might be deemed good service. It appeared from an affidavit of i 
cess-server, that he went to the residence of the cognusor, to serv 
writ ; that he could obtain no entrance ; that he saw a daughter < 
oognusor standing in the window, and told her to open the door 
he might hand her the copy of the writ ; that she paid no attc 
to him ; that he went round the house aod found it impoi 
to get in ; that through an open in the door leading int< 
yard he put a copy of the writ ; that near the house, he i 
laboring boy, to whom he told that he had put a copy tin 
the gate, and desired him to tell his master ; that after he had g 
short way from the residence of cognusor, he was followed by a 
her of men ; that he, apprehending violence, took refuge in the hoi 
a man he knew; that one of the men who followed him came t 
owner of the house where he was, and said he had served a writ : 
residence of the cognusor and should be made to remember it, 
not to come again. Under these circumstances, the putting the e< 
the writ through the door into the yard, should be deemed gooc 
vice. — [Ckampton, J. Personal service of this writ was not i 
sary.] — No ; but the present application is made to make sure tk 
service, such as it was, might be considered sufficient. 



Crampton, J.— Under the circumstances of the case, you ma] 

the order. 

Motion g^nte 



Thurtdayy January \ltk, 
PRACTICE— RETAINING THE VENUE. 



O'Shauohnessy, Executrix of 0*Suaughnessy, v, Lambert and 




Where the This was a motion to retain the venue in the county of the < 

▼«n««JU«* Dublin, it having been changed to the county of Galway, upo 

the usual affi* 

datit, a motion to reuin it, on the grounds of partiality in the jury, and that the defend- 
sxticbed undue influence upon the juror% was refused. 
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usual affidavit It was an action of trespass, for an excessive distress, 

lud the plaintiff, who saed as administratrix of her deceased hnsband, 

filed an affidavit, stating that property, to the amount of £500, was seized 

and sold as for rent due by her testator, at a time when one penny was 

oot doe ; that this was don^ for the purpose of harrassing and oppres- 

nng testator, because he voted contrary to the wishes of his landlord, 

one of the defendants, and solely from political animosity ; that each of 

the defendants possessed great influence in the county, from their rank 

ud property ; and that, as many of their tenants would be likely to 

serve upon the jury, the plaintiff would not be safe in going to trial in 

tbat county. One of the defendants filed an affidavit, in which he 

stated that neither he nor any of the other defendants, as he believed, 

ponetied any influence over their tenantry, or any of the inhabitants of 

the county Chdway, which would induce them to act contrary to their 

daty as jurors. No plea had been filed to the declaration. 

Mr. JmningSf in support of the motion, relied upon the allegations in 
tibe affidavit. 

Mr. Bakery eontra^ objected, that this motion was premature, 

baTing been made before plea pleaded. Where the venue is sought to be 

(flanged upon the usual affidavit, the motion is properly made before 

plm pleaded ; but where it is made upon special grounds, it must be 

afker plea, Weaiherly v. Goring (a) ; Bohrs v. Sessions (b) ; Briscoe v. 

Roberts (c) ; lliU v. Payne (d). — [Crampton, J. I am not aware 

Ihmt this objection has been made on motion to retain the venue, but it 

Has been often decided, in this court, on motion to change the venue 

upoD special grounds.] — The reasoning of the Judges, in these cases, 

applies equally to a motion to retain, as to a motion to change the 

^enae on special grounds. — [Bushc, C. J. The alleged grounds in 

tUi case are partiality and undue influence ; and we cannot tell 

W far these maybe good grounds, until we know the issue to be 

tiled.] — If the allegations be true, they disclose good grounds of chal- 

icnge, and are therefore no ground for changing the venue. 

Bfr. Jennings replied, and relied upon the statement in the plaintiffs 
a/fidavit, that she could not have a fair trial in the county of. Gal way, 
and oflPered to try the case in any other county in the circuit. 

Bu^HE, C. J. — There is no foundation for this motion, and without 
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(fl) 5 D. k K. 441 ; S. C. 3 B. it C. 552. 
(e) 3 Dow. P. C. 434. 



(b) 2 Dow. P. C. 699. 
(d) 3 Dow. P. C. 695. 
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18S9. deciding upon the objection made as to the time at which it has 
^■^^v-^^ brooght forward, we refuse it with costs. 
o'sHAUOH. Motion refused with eosts^ ^ 

NES6Y 

V. 

LAMBERT. • 

nursday, January VI Ou 
REPLEVIN— MOTION TO QUASH WRIT OF. 

CoRSCADEN r. Stewart. 

A writ of Replevin. On a former day, a conditional order had been obtsiaedi 

not be quashed ^^ behalf of the captain of the Royal Adelaide, to quash a writof repl*- 
wbere it issued y^n y^w^y^ issued out of the court of Chancery, or that the sherifi <rf 

to gfet back , , , - 

goods wbich the clty and county of Londonderry should assign the bail-bond to tw 
S! ^^J*"* defendant. 

obtained by 

▼irtue of a The affidavits in*support of the conditional order stated, that thej^o* 

^nvey^^m tiff proposed to Thomas Long, to charter from him and his partners tli« 

over the Royal Adelaide, to carry, from Liverpool, salt and coal to Philadelphia 

plaintiff, there P^>^ ^^ ^^^ goods to be delivered at Londonderry, whero they were to 

being ques- |ake in passengers, and that that proposal was accepted ; that, on die44l& 

and questions of June, three parts of the charter party were forwarded to the plaintifii 

of feet, which ^jj^j returned two parts unexecuted, and retained one, which had been eac- 

can be tned m * 

the action. ecuted by the Longs ; that, on the 17th June, she arrived at Derry, where 

the captain discharged the part of the cargo for that port ; that plaiotiA 

refused to freight the ship, alleging that she was not sea- worthy, whid^ 

these deponents alleged was not true, the real cause being, that he h^d 

freighted another vessel on cheaper terms ; that the captain was abo*^ 

to sail to Philadelphia, when the plaintiff, by letter, said he would sera^ 

out the passengers, and, afterwards, having changed his mind, he refnse^A 

and demanded the goods, but did not tender the freight ; that, on the 6^^ 

of July, a writ of replevin issued, by virtue of which the goods we^^ 

taken ; that after they were taken, the plaintiff tendered £68, for freigft^^ 

to Derry ; that ship afterwards sailed to Quebec, and lost the profits ^^ 

the outward voyage; that H. Crann, the plaintiff's agent in Liverpo^^' 

put the cargo on board ; that the bills of lading were given to him, vC^^ 

that the plaintiff admitted he had received them. 

The plaintiff, in his affidavit to shew cause, admitted the contracts 

the allegations as to Crann's agency, and the arrival of the vessel; tb 

a notice was served on Crann by Lloyd's agent at Liveqiool, when 

ton of salt was shipped, stating that the vessel was not sea-worthy, ai 

that he should report same to committee at Lloyd's ; that on the 6 

of June he wrote to the Longs, informing them of this, and stating 
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loss and inoonrenienoe he would tfuEFer by the psssengera whom he had 

engaged to send out ; admitted the reception of the charter-party, which 

he immediately retomed ; that he believed Long knew of notice from 

Lloyd's, when he forwarded the charter-party ; that the emigrant agent 

At Derry gave him notice that he would not suffer passengers to 

sail to America by the Royal Adelaide ; that that vessel cleared out of 

Uverpool for Derry, and not for Philadelphia ; that the emigrant agent 

It Derry threatened, in the hearing of the captain, not to«llow passen* 

Serstogo to America, and that the captain threatened to carry the 

cirgo to Philadelphia ; that he was always ready to pay the freighti 

tad denied that he wanted to get oat of his contract with the Long^ or 

Att Us entering into any other contract was the cause of his refas« 

*9 1» charter the Royal Adelaide. H. Crann's affidavit confirmed the 

dqjitions about the interference of the agent of Lloyd's house, and 

'^ted, that when he first went on board, after the notice served on him 

^Kwt the vessel, he found the captain had stopped receiving the cargo, 

^^ Lloyd's agent had been on board, and he directed no more to be put 

^ift ; that^ afterwards, they took the goods on board at their own risk ; 

on the 8th of June, he informed Long that the plaintiff gave up 

eharter-party, and served notice, requiring them to give up the 

or that they would be held responsible. They refused, and said 

^i fc^y wonld go to Derry, and see there what was to be done ; and that 

^lk€ vessel sailed on the 1 1th of June. 
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Mr. AlmMfer, Q.G., with whom was Mr. Boydy now shewed cause. — It 
dear, from the affidavits, that part of the cargo was put on board 
the will of the plaintiff's agent ; and also, that the Longs took 
entire responsibility of carrying the cargo upon themselves, and, at 
ir own risk, brought to Londonderry. This writ lies to try the right of 
^^ fsrty to stop goods in transitu, and when a fair legal qnestion is to be 
^vM, the oonrt will not quash it. Fftrrelly. Beresford (a). In the case 
^ff^M^Cariky v. Maguire(b), the court ordered the writ of replevin to 
l^^iuhed ; but, in that case, it appeared that the goods never were in 
"tts plaintiff's possession ; but where there appears any contradiction as 
tothefiwt of the taking of the goods, the court will not decide the ques- 
tion on motion, but leave it to be tried by a jury. Quin v. Dowling (r). 
This writ is not confined to cases in which distresses are made,'but it lies 
DpOA any taking — Shannon v. Shannon ((f) ; and it will be issued in 
M wontry, in cases in which it does not lie in England. Mansfield *x 
^(e) ; Anon, (f) ; Dunne v. Bergin (^). Upon these authorities, 



(«) 1 Ball & B. 928. 
r«) 1 Mol. 48, note, 
(f; I Mol. 378. 



(b) I Mol. 47. 

(</) 1 S & Lef. 327. 

(J) J Mol. 390. 



(y) I Mol. 5??. 
Q 
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the planitiff is entitled to this remedy, and the court will lea^e the action 
to be tried, and let the jury decide upon the contradictory statem^nta 
in these affidavits. 

Messrs. Major, Q. C, and Mr. Whitesidcy conircu — The contract in 
this case is admitted, and that part, at least, of the goods, were deli- 
vered in pursuance Of that contract, and replevin will lie in no estae 
where the goods have gone into possession by virtue of a contract. 
Shannon v. Shannon, In ex-parte Chamberlain (a), the Lord Chaneel- 
lor supposes a case precisely similar to the present, and says that Ib« 
cannot see how a person, like the plaintiff here, could bring an action ^ 
replevin ; and it was also distinctly ruled, that this writ does not lie 
where goods come into the possession of a party in the manner the (lo- 
fendanthere obtained them. Gallway v. Bird(b), A contract was en- 
tered into, to carry the goods from Liverpool to Derry and Pfailadel* 
phia; and if there was no disclaimer, there would be h lien, and the 
question of lien cannot be decided in replevin. There was no violent 
taking of the goods. The plaintiff*s agent accepts the bills of ladings * 
they are forwarded to the plaintiff, and tli^ part of the cargo for Lon- 
donderry delivered there ; and, upon these bills of lading, the party ^o 
whom they .are asssigncd can maintain an action. The captain retuii^^ 
the goods for freight, and the money for freight from Liverpool to L90* 
donderry was not tendered until the goods were forcibly taken awmy* 
Lloyd's Committee are a private company, and their agent could not, l>y 
any report, do away with a contract ; and, as to the goods being pat ^'^ 
board against the will of the plaintiff's agent, it is positively sworn tk^^* 
after the vessel arrived at Derry, he proposed to send it forward wi 
the passengers, and thereby waived any objection upon that ground. 9 
there is nothing to shew that the goods were taken against the will oft 
plaintiff's agent ; there is an endeavour, at most, to shift the responsibili 
from himself; but the real question in the case is, was the original taU 
unlawful ; and, in this case, there is evidence that the contrary wak t' 
fact. The tender of £68, for the freight, after the taking, was a re^o^ 
nition of the original contract. Mansfield's Case is quite different 
the present; the question of unlawful taking was apparent in that 
The writ dues not lie upon another ground, namely, that the goods 
carried beyond the seas. Nightingale y. Adams (c). The case of Jf* 
tht/ V. Maguire is an authority in our favor ; and the case of JFarrett 
Beresford is distinguishable from the present ; but, if it applies, its a -^ 
thority has been very much questioned, and no similar case is to be fonr:'^^ 
in England. 



% 

3 

! 



(a) 1 S. & Lef. 323, 



(h) 12 Moo. 547 ; S. C. 4 Bing. 299- 
(c) 1 Show. 91. 
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r. Boyd replied — The arguments upon the other side irould be 
icable upon a bill of exceptions, and no case has been cited to shew 
authority the court of Queen*s Bench has to quash writs issuing 
f the court of Chancery. The court will not quash a writ, unless 
rror apparent on face of the writ, Offi/er v. Hey wood (a) ; Wood- 
r. Kinasim (b) ; The Weavers Company v, ffayward(c). Where 
it issues improvidently the motion is to supersede the writ The 
vers* Company v. Hayward, The question is not as stated, whe- 
the original taking was unlawful, a detention of goods may be 
^ul, although the original taking was lawful, and for such deten- 
replevin will lie, ArchboUTs Plead, and JSvid. 16; Fitzherbert's 
?. 69. G, ; Dare v. Wilkinson (rf), and every detention is a fresh 
ig, Walton V. Kersop (e). The question of lien is out of the case ; 
iwner of the ship has no lien for the hire stipulated by charter- 
f for the voyage, on the goods shipped by the charterer, because the 
r is the owner of the ship for the voyage, and the first owner has 
KMsession of the ship or goods, without which there can be no lien, 
ton V. Bragg (f) ; Newberry v. Colvin (g). The lien for freight is 
ys controlled by a written agreement, and in the present case there 

A 

a complete abandonment of the possession of the ship by the exe- ' 
in of the charter-party. It is the uniform practice of the courts, to 
r the question which arises in this case, namely, the right to stop 
ttnsitu to be tried in an action of replevin. At this moment, that 
tion is before the Common Pleas, in the case of Roe v. Meade ; and 
as so determined in Farrell v. Beresford, The courts are very 
tant to interfere in this summary way, but prefer leaving the de- 
mt to his defence in the action, where he will have an opportu- 
of putting his objections* upon the record, Fenton v. Boyle (h); 
ihard V. Sierms (t) ; Wilson v. Weller (k) ; Tyndal v. Beade (/) ; 
i y. Dowling (m) ; Anon. («). The case of Galloway v. Bird was 
argued, and in ex parte Chamberlain, Mr. Saurin states that the 
xm practice was, to issue replevins in cases like the present. The 
"act was either rescinded in this case, or it was not : if it was res- 
hI, then there was a taking, which gives us a right to our replevin ; 
if the contract was not rescinded, we had the possession of the 
s — [Per Curiam, Your proposition is, that the ship and cargo was 
le possession of the plaintiff, by means of his servant the captain, 
dfore he could maintain an action in replevin. This is one view of 



(a) Arab. 59. 

(c, S Alk. 362. q. 

(#;) t Wils. 354. 

tg) 7 Bing 19J ; C Bl. P. C 167. 

(i.« T. R.522. 

(I) Sm. & B. 375. 

{n)2 Atk. 2J7. 



(6)3 Atk. 3)0. 
(d) 2 Stark. R 287. 
(/)7 Taun. 14 
(A)SNew R. 399. 
(Ar)3Moo 574. 
(m) I Mol. 48. 
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the case; either tliere wai a oontraet, ar diere wai not ; and* i 
a contract, your propotitioo woold hold]. — As to the other 
motion, the replerin bond is not assignable, anises an aTOWi 
sanco be pleaded, BuUer's N. P. 60, note ; here they may 
eepii.'' 

At the SQggestion of the oonrt, the case was pos^ned t 
parties to agree open some mode of trying the questions i 
the case ; and, on 

Thursday, the I7tk nfJoMmaty^ 

Mr. Mf^ Q. C, stated that no arrangement had been ec 
pressed the court to direct an issae to try the isnA of the tald 

Per Curiam, — That qoestion will be raised in the action, 
there are important legal questions to be decided, and also cc 
statements as to matters of fact, the court would not deci 
upon motion, but allow these questions of law and iact to b 
decided and put upon the record. 

Cause shewn allowed, withoi 



Saturdayy January 26th, 



PRACTICE— SECURITY FOR COSTS-.MA 



CORSCADEN V, StEWAKT 



A defendant, 
who is A sea- 
faring man, 
will not be 
required lo 
give securitj 
for costs in an 
action of 
replevin. 



Mr. Boyd applied in this case for an order upon 
give security for costs, and to stay his proceedings ir 
It was an action in replevin, and the declaration had \ 

The affidavits used upon shewing cause against qua; 
plevin, as stated in the preceding case, were relied u 
on the present motion ; and also a further affidavit, 
plaintiff, stating that the defendant was a seafaring 
habit of trading between the ports of Liverpool and J 
deponent believed the defendant resided in Glasgr 
an affidavit, on tlie part of the defendant, whicb 
the habit of trading between the ports of Liverpc 
and other ports in this country ; denied f 



— •«r. 



-• J_ J 
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ite§ must be accurately stated, Rex v, Johnson (a). Modern autho- 1839. 

ies have gone very far in holding that the misdescription of a name Vi^^y^^/ 

%nity is fifttal, Wallers v. Mace (b) ; and in aBrien v. Whitlow (e), the queen 

*. Justice Jebb, in his judgment, says, ** the description is part of the 

ame, it makes him a different person.*' There is another ground 

on which this conviction is bad upon ilie face of it. By 4 & 5 W, 4, 

^1,8. 1 9, « notice in writing must be given to the person against 

iom an information shall be exhibited, within one week after the ex- 

lition of such information. The conviction should set out this 

tf oe, or at least should hav^e stated that such notice was given within 

reek after the information was exhibited, Bex v. Croke (d). The 

mia of the act requiring the notice, in the present case, are more pre- 

» than those of the act under which this decision was pronounced. 

lie notice was necessary to give the Magistrates jurisdiction, and if it 

IS not given the information was a nullity ; and if the Magistrates had 

> jurisdiction the court of Quarter Sessions had none. 

JPer OHriam. — It appears, upon the face of the record, that the notice 
this case was produced before the Magistrates, and proved. Your 
ij^ction would go to this, that the Magistrates should have set out a 
>py of the notice ; but there is nothing in this objection. The only 
Q^on is upon the variance in the description of the Magistrate in the 
oformation, and the conviction ; and, upon that point also, the decision 
it the Quarter Sessions appears to me to have been wrong. There is 
BO iaeonsistency between the titles of Honorable and Esquire; the for- 
BGr is given by courtesy, the latter being, perhaps, the more correct 
leseription. But it is, at all events, a technical error, which the Magis- 
iBles were bound to correct, under the statute referred to by Mr. Tomb, 
rhe case must, therefore, go back to the Quarter Sessions, to be adju- 
Seated upon. 

Objections overruled. 

(r«) 1 Str. 8.1. (6) 1 B.& A, 75?. 

(e; :2 L. R. N S. 14 5. (^) Cow. 30. 
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PRACTICE— SERVICE OF SUMMONS IN EJECTMENT. 



Lord Talbot De Malahide v. the Casaal Ejector. 



Service of 
the summons 
in cgectraent. 
by serving the 
brother of the 
defendAntSi 
deemed good 
aorviee^ under 
the dream* 
stances. 



Mr. Radclipfb applied for liberty to subttitate sernce of the som* 
mons in ejectment, in this case, on William, Charlotte, and Ellen Beas- 
ley, who claimed an interest in these lands, ander their Other's will, or 
that the senrice already made might be deeYned good service. The affi- 
dayits to ground the motion stated, that the process^serrer served these 
parties, by leaving with John Beasley, the brother of these defendants, 
who was also served as a defendant himself, three copies of the sammons 
io ejectment ; that he made inqoiries from the tenants of the lands about 
the residences of these persons, and that they all referred him, for infbnii»- 
tion on the subject, to the said John Beasley ; that upon asking him, be 
stated, that his brother William would be in town next day, and that he 
would inform him that ejectments were served ; that the said J. Beasley, 
upon being pressed to tell him where his said sisters lived, answered^ 
thai one of them lived outside the town of Drogheda, and that the other 
resided in the county of Longford, and refused to tell more particufaDly 
where they resided, but stated that they would hear of the proeeediligs 
by ejectment ; that deponent has been unable to discover the resideuoes 
of these defendants, or of their husbands, although he used all due fi- 
ligence for that purpose ; that the sud John Beasley receives the reota 
of said premises, and pays same, as deponent has heard and believea, as 
their agent or otherwise, to his said brother and sisters ; and that depo- 
nent believes, conceals the residences of these defendants, for the pur- 
pose of throwing difficulties in the way of the plaintiff. 



i 



Per CWtam.— -Let the service upon John Beasley be deemed good 
service upon these defendants, the plaintiff serving this order upon the 
defendant John Beasley. 

Motion granted. 
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TAursclay, January VI th, 

PRACTICE— JUDGMENT AS IN CASE OP A NON SUIT- 
CONDITIONAL ORDER— COSTS. 

Carey o. Williabis. 

Mr. 17. Cooper^ Q. C. — To shew causa against the conditional order Wheraa 
obtained by the defendant to enter up judgment as in case of a non-suit « cMid^'**"^ 
On die 22d of November last, the defendant served notice of a motion tional order 
to enter up judgment as in case of a non-suit; on the 23d, the plaintiff uln^cuMofa 
•erred a notice undertaking to go to trial ; on the 3d of January, the nonsuitand 
plaintiff served notice of trial for the 12th of January; the plaintiff on ^ absolute, the 

IIm lOth of January withdrew notice of trial, and on the 11th, the court will not 

. . 1*11 i» allow him to do 

defendaot served the conditional order obtained on the 25th of Novem« so after an 

her. The plaintiff then gave fresli notice of trial for the 2 1st of January. JJ^^ter ^^^jce 

Thft andertaking which we served put an end to the notice of the 22d of trial served 

of Nofember, and the conditional order obtained on that notice. notice be ^ 

The Exchequer in England was the only court that gave costs to the witlidrawn. 
ddendint on applications to enter up judgment in case of a nonsuit, 
bat that practice was found to be attended with much inconvenience to 
phiatiffii, and the court of Exchequer altered the practice and refused * 
a motion like the present with costs (a). 

Mr. CMigan^ on behalf of the defendant, submitted that he was entitled 

to tlie costs of the former application, and the costs of the day, when 

the plaintiff did not proceed to trial, pursuant to his undertaking. The 

dbfimdant never acted on 'the conditional order, he obtained on the 

J 5th November, till the plaintiff made default on the 10th of January ; 

lie then served the conditional order after they withdrew their notice of 

trial and not till then. They could not tell but the plsiintiff would also 

withdraw the notice of trial now served, and submitted, that on these 

grroands, an upon the authority of the case of ODonohoe v. ODono- 

hoe {b) decided in the Qneen*s Bench last Term, that the defendant was 

entitled to the costs already incurred, and the costs of this motion, and 

that if the plaintiff did not go to trial, the defendant should have 

judgment without a further application. 

ToRRRKS, J. — The plaintiff has satisfiod the conditional order by his 

(ii) 13 Prin. Q,^Q. (/j) f? Scries Law Roc. or Irish Rep vol. I, p 0, 13. 

K 
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1839. 



CAREY 

V, 

WILLIAMS. 



undertaking, and notice of trial. You have slopt on that order and you 
oannot now avail yourself of it 

DoiiERTY, Chief Justice.— By your own conduct you have d^ 
prived yourself of the benefit of the conditional order. Year eonO^ 
should have been either to have applied for a new conditional order, ^^ 
to have put a rule on the plaintiff to stop till he paid the costs of tCie 
former notice of trial ; the defendant has been prevented by a fttali ^ 
(in not proceeding on his conditional order), from obtaining the ooits ^ 
the former motion, and the present, for if he had come in then, Sue 
would have stopped the plaintiffs proceeding^ till he had pud 
former costs. That being the case, we will not give either party 
costs of this, or the former motion. 

Order. — Allow the cause shewn without costs; plaintiff and <3^r- 
taking to go to trial on the next nisi prius day. 




Mondayy January 28^. 
PRACTICE— CHANGE OF VENUE— BILL OF EXCHANC?*^' 



IIaRNBTT r. TORRENS. 



TTic court 
will not 
change the 
venue in an 
action on a 
hill of cz<- 
chunf^e, al- 
though the 
defendant 
•wears that 
he himself, 
and all his 
witnesses re- 
side in tlie 
county to 
which it is 
sought to be 
changed. 



Mr. Sproule applied, on behalf of the defendant, to change the venu^ 
from the city of Dublin to the county of the city of Londonderry. This 
was an action on a bill of exchange, by the indorsee, against the defend- 
ant, as the alleged acceptor of the bill of exchange. He swears, posi- 
tively, that he never accepted the bill ; that he never authorised any one 
to accept it for him ; that he never heard of it till he was arrested in 
Londonderry, on capias issued out of this court on foot of the bill ; that 
he has resided all his life in Dcrry ; that he hopes to be able to prove, on 
the trial, by several witnesses, who all reside in Dcrry, that the accept- 
ance is not his handwriting. lie also swears, that the whole cause of ac- 
tion, if any, arose in the county of the city of Londonderry, and not 
elsewhere out of the county. We have offered them judgment, as of 
this term, if there shall be a verdict against defendant, and immediate 
execution. We have pleaded issuably, and have offered all the terms 
and every advantage which tlioy could have by a trial in the city of 
Dublin, and the defendant swears it is not for delay. 

Mr. M'Donnelfy Q. C, for plaintiff. — This application is contrary to 
the spirit of an order ina<le in this court, this Torm, whereby the defend- 
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ant ^^ras let in on the terms of pleading issuably, and taking short notice 
of trial ; besides, on all the authorities, this affidavit is not sufficient to in- 
duce the court to relax the rule as to the venue on bills of exchange; there 
18 not sufficient ground stated in this affidavit ; it is not enough to state, 
tbat be, the defendant, has resided in Derry, and that all his witnesses 
reside there ; he has not mentioned how many witnesses he has, and 
nothing is said in the affidavit as to the plaintiff's witnesses. This case 
is very similar to the case of Fleche v. Godfrey (a). In that case Lord 
Mansfield said, that the venue in such actions could not be changed, 
unleBS some special ground was laid, and though it might be covenient 
to the defendant to try the case in Suffolk, it was equally convenient to 
the phiintiff to try it in Yorkshire, where he had laid his venue, as he 
had a right to do. Upon these grounds, he submitted that the venue 
should be retained. 



1839. 



HARNETT 

V, 
Toil KENS. 



OoHERTY, Chief Justice. — No sufficient affidavit has been made to take 
this case out of the general rule, and this court will be slow to grant a 
motion like the present, unless some very special and cogent grounds 
for doing so be stated in the affidavits. 

Per Curiam — No rule . 

(a) I Term Uep. 783, n. 



Monday^ January 2^th. 
PRACTICE— EJECTMENT ON THE TITLE— AMENDMENT. 



Lessee Carroll v. Ejector. 



Mr. PeMes applied, on behalf of the lessor of the plaintiff, for liberty 
to amend the declaration in ejectment in this case, by substituting De- 
cember, 1837 as the date of the demise, instead of December, 1833, 
without prejudice to the rules already served. The ejectment had been 
moved on the rules taken out, but no defence had been as yet taken ; that 
it was a derical mistake, the title of the plaintiff not having accrued till 
the year 1837 ; the demise could not belaid previous to that year ; that 
this ease came within the usual rule laid down as to amendments ; that 
when there has been no appearance, nor any defence taken, the plaintiff 
was entitled to amend ; that no possible inconvenience could arise from 
correcting a mistake like the present. 

Per Cturtcrm— *Take the order. 



The couit 
will allow the 
plaintifi'to 
amend his 
declaration in 
on ejectment 
on the title 
where no de- 
fence has 
been taken 
^ ithout preju - 
dice to the 
rules entered 
on the 2d dc« 
ciaration. 



118 



The court 
treats a seques- 
trator as its 
officer, and as 
such, it will 
make him 
account before 
it on a sum- 
mary applica- 
tion. 



EXCHEQUER OF PLEAS. 

Monday^ November 26^A. 

PRACTICE— SEQUESTRATOR— ACCOUNT. 
£dwaiu> Waldron v. The Re^. John Garrett. 

Mr. Carey moved tliat it should be referred to the proper office 
take an account of the funds received by Frederick Stock, the se^ 
trator, or which, without wilfid default, he might have received, an^ 
the payments and credits to which he was entitled, &c 

Mr. Walter JBourkcy on the part of the sequestrator, opposed the i 
tion. The court has no jurisdiction to grant.the present applicati 
The sequestrator is, strictly, the Bishop's officer; and although 
Bishop in this case is dead, his representatives are liable to account 
fore the court, and it is for them, afterwards, to deal with the seques 
tor. Darby v. L* Estrange (a). — [Pennefather, B. The Bbhof 
certainly, in sequestrations, the officer of the court, and the sequestn 
the officer of the Bishop ; but the sequestrator is likewise the office 
the court. This creditor has, clearly, a right as against him for u 
count.] — If a creditor sought to make a sheriff account lie should 
apply against his bailiff. — [Richards, B. He might apply against 
sub-sheriff.] — The sub- sheriff is a recognised officer of the court 
this application were granted, a sequestrator might refiise to accoui 
the Bishop, or be responsible to him, upon the plea that he was an of 
of the court, and responsible to it. Here the creditor will suffer no 
or hardship, for he can file a bill against the sequestrator. That 
Bishop is the person against whom the application should be ma< 
established by a nnmber of cases, Walwyn v. Aubcrrr/,(b); M 
y. PafOcetty{c) ; Lanquil v. Jon€s,(d); Pichard v. Pailon^ie) ; J 
V. The Bishop ofLandon^^fy 

Per Curiam, We think this application should be granted. 

according to the course and practice of the court to give tlie creditoi 

summary relief. The sequestration is a common-law proceeding, g< 

what in the nature of a fieri facias. The sequestrator, although pi 

by the Bishop, is really the person to account, the Bishop being 1 

more than a nominal party. In the case of sheriffs, we oblige the 

sheriff, and even the returning officer, where he has received mone 

account, without, however, absolving the sheriff*. The case of L 

V. \VEsirafige does not establish the position for which it has 

cited. 

Motion granted. 

(a) Batty, 472. (b) 1 Mod. 25h. S. C. 2 Mod. 254. (t) 2 H. Blac. 5€ 
(d) Str. 8?. {€) 1 Sid. a?(l. (/) 1 D. & U. 4i 
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Sittings after Michaelmcuf Term. 
REGISTRY APPEALS. 

Monday y Deo9mber Sl^H. 

STERING ANEW ander the 27th sec of the REFORM ACT, 
2 & 3 FF. 4, c. 88.-.CERTIFICATE. 

In re Skton. 
In re M'Clbland. 

beae cases came on this day, to be heard before the Lord Chief Tbob«r« 

ON, by way of appeal from the decision of Mr. DMs, the Register- his former ^ 

Barrister for the city of Dublin, who rejected the claims of the certificate bj a 

»llants to register anew under the 27th section of the Reform Act, the to register 

8 W. 4^ c 88. The grounds upon which the claimants were re- SJ'^J!?*'^ 

d by the Barrister are stated in the respective orders of rejection, tion of theRe. 

k were as follows :— ^"t!^ ^« (?* 

»iW. 4, c. 88,) 

fder of Rejection in Alexander Seion^s case, — "Alexander Seton, witlioutany 

If having given notice to register anew, under the provisions of iip(!!^^^|||h"^ 

statute of the 2 &3 \V. 4, c. 88, as a twenty pound leaseholder, &mounuto 

mant produced a certificate of registry as a ten pound leaseholder, evidence of bis 

ring; date the 30th day of October, 1832, and demanded a new "e[*^* 

ificate of registry, upon the production of the former certificate, qualified 

[lout giving any further proof of his qualification, or answering "ndertheigth 

question upon oath, or making or subscribing any new affidavit pose a claim 

"^pstry. I was of opinion that claimant was not entitled to a new o| o"g»"*lre- 

•ificate, under the circumstances above stated, and rejected him. oppose a claim 

D. The practice of the court is, in cases of original registry, to registry • and 

'^ a claimant to register as a ten pound leaseholder, although he inust that the 

^ notice as a twenty pound leaseholder, but not vice versa, ducing a certi- 

«* Conway E. Dobbs." ^^^^^ whether 

he be th e 

der of Refection in Robert M^ Cleland s case. — " Robert M'Cleland, claimant him- 

Lm having given notice to register anew under the provisions of the '**^^*f ^'n 

ute of the 2 & 3 W. 4, c. 88, Alexander Seton, Esq., produced submit to ex- 

ae a certificate of registry of R. M*Cleland, bearing date the 24th ""j^'Ji^ 

of October, 1832, and stated, that the said Robert M'Cleland was cases of regii. 

^» and authorised him to demand a new certificate of registry for affidavit neol 

be made by 
the claimant. 
When a claimant has been rejected by the barrister for any other cause than insuf- 
ficiency of value, the duty of the appellate court is, not to hear the case de nocOf but 
merely to examine and decide upon the validity of the cause assigned. 

A claimant seeking to register anew under tlie 27th sec. of the 2 & 3 W, 4, c 88, may 
cause his certificate to be produced by an agent, without his necessarily appearing in 
penton. 

The bare production of such certificate by a third party, is evidence of agency, ond entitles 
him to claim a new certificate without any examination on oath, unles^such exauiintttou 
be ri'i]uired by some person fjualificd to oppose a claim of registry. 
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1838. 




*^ him without his personally demanding same, or giving any fu 
** proof of his qualification, or answering any question upon oat! 
'^ making or subscribing any new affidavit of registry. I was of 0{ 
" that claimant was not entitled to a new certificate of registry i 



M^CLELAND. ** tho above circumstances, and rejected him. 



<< Con WAV E. Dobbs.' 



Mr. Richard Moore, Q. C, appeared as counsel for the app< 
Richard M'Cleland. The facts of this case are very few. Mr. M*C1 
is a householder of tho city of Dublin, and at tho general r^istr 
sions which were held in October, 1832, (being the first unde 
Reform Act,) he applied to bo registered as a householder, and i 
14th of October, 1832, obtained his certificate in tlie form prescrifa 
the act of parliament declaring him to be duly registered. As tl 
gistry lasts for a period of 8 years only, M*Cleland being desire 
renew his registry, on the 10th of October last, served a notioo tl 
would apply to be registered anew, under the provisions of the R 
Act. He did not attend in person before the Registering Barristei 
suant to said notice, but gave his certificate to Mr. A. Seton, a 1 
respectable barrister, who produced it, and demanded a new cert 
on the part of M^Cleland. The Registering Barrister, however, rej 
him upon the grounds stated in tho order. — [The learned gentl 
here read the order of rejection in M*Cleland*s case.] — The qne 
raised on the appeal are of great public importance, involving, af 
do, the rights and privileges of persons, who, having been once regit 
seek to be registered anew, and, as the decision of the court oi 
appeal will govern the decisions of the Assistant Barristers throi^ 
Ireland. 

Mr. Sergeant Jackson here suggested, that the more regular c 
would be for Mr. Moore to state the facts of his client's case, anc 
port it by evidence, before he proceeded to argue on the legal que: 
which would arise from the evidence. 

Mr. Moore submitted that such was not the proper course. H 
read the barrister s objections to allow his client to register, ai 
thought the first matter to be shewn, was that he ought not to 
been rejected on the grounds stated in the order. 

The Chief Baron. — I do not think tliat I am called on to in 
gate the case de novo. I am only to decide on the validity a 
grounds upon which the Registering Barrister has rejected 



* In tho course of the argument, minutely, the principal questi 
both cases were discussed indiscri- each being the same. 
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and to examine the sufficiency or insufficiency of the order 1838. 

the court below;. ^ "^ 

foore then resumed his argument. — Two questions arise on seton. 
traction of the Reform Act, and are to be decided on the pre* In re 

sal : — first, whether a person who has been once roistered, and m'cleland. 
obtained his certificate, should personally attend for the purpose 
«ring his vote. Or, whether the production of the certificate 
rd person authorised by him is sufficient, without the personal 
ce of tho claimant? And, secondly, whether, supposing a 
attendance to be necessary, the claimant is, in the first instance, 
» give any further proof of his qualification, or subscribe any 
lavit of registry ? I contend, that personal attendance is not 
Y ; and also, that the production of the certificate, whether by 
t himself, or by a person authorised by him, is sufficient to 

a prima facie case to be re- registered, and entitles him to a new 
;e, unless something sufficient shall appear in opposition to his 
These two propositions contain the questions which are now to 
nL The Reform Act will be found to provide for three classes 
18. Tho first class consists of those, who had never been regis- 
fore the passing of that act ; the 15th and 16th, and following 
are applicable to this class. The second class consists of those, 
[ been already registered under the 10 G^. 4, c 8. To this class 
section applies. The third class consists of those, who had once 
)d under the Reform Act, but who were desirous to register 
I order to preserve the right of voting, which lasted only for 
UTS after registering. To the last mentioned class, the conclud- 
ion of the 27th section applies.* 



3 27th section of the Reform Act is as follows: — 

L And be it enacted, that " this act annexed authorised to 

lie dctormi nation of the scs- ** register voters for such city, town, 

crcby directed to be first ^* or borough, upon giving to the 

for tlic registry of voters ** clerk of the peace a notice of his 

unties, cities, towns, .nnd ** intention so to do, in the form 

;hs, it shall bo lawful for ^* herein provided, twenty clear 

rson claiming a right so to " days at the least before the day 

istered, to apply for that '* appointed for the holding of such 

e at any sessions of the '* general or quarter session, and if 

)r adjournment thereof to ^* within a county at large, in the 

I by and before the assist- "division within which the freehold 

rrister or chairman of the " or leasehold interest intended to 

county, and by .'ind before " be registered shall be situate ; 

sistant barrister or chair- " and the clerk of the peace or his 

f the said scliednle (A.) to " deputy shall in such case proceed 
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1838. 
In re 

SBTON. 

In re 

n'CLELAND. 



Let U8 first Cake the case of a party attending in person, and 
tion that naturally arises is, what is he bound to do, and whi 
rights ? Nothing can be clearer or more explicit than the woi 
act with regard to the third class ; the words are, *' without fort 
or' oath." That means, *as I apprehend, that evidence is not 
to be given, nor any further affidavit to be made. In th^ 
part of the section, which provides for persons registering 
first time at a future sessions, the words are, '' the like oathi 
&c ; but in the concluding part of the section, providing for th 
a re-r^istry, the act sa]^ ^* that the claimant shall be entitled 
mitted "without further proof or oath ;" thereby, as I content 
festly taking a distinction between those persons who seek to 
for the first time, and those who seek to re-register. The 22d 
which relates to those already registered under the 10 6r. 4, < 
uses the words, <' without further proof or oath;'* thereby, a 
tend, dispensing, in both cases, with any further proof of '. 
tion, or oath of registering. The 23d section strongly b 
the construction now contended for. Before the passing of 
form Act, 40s. freeholders and £5 householders had the ] 
of voting in counties of cities and counties of towns ; and v 
Reform Act came to regulate that class of voters, it preserved ti 



" in all respects in the same man- 
"ner as hereinbefore prescribed 
'' with relation to applications for 
" registering voters at the first ses- 
" sion for that purpose, hereby 
" directed ; and the assistant bar- 
*^ rister of such county, or chairman 
*^ is hereby authorised and required 
" to hear and determine such appli- 
" cations at such general or quarter 
" sessions, and at the commence- 
" ment of such sessions, and before 
^' any other business, civil or crimi- 
" nal, in the same manner in all 
" respects as is hereinbefore pro- 
" vided with respect to applications 
« to register at the sessions for that 
" purpose to be first huldeu under 
" this act ; and thereupon the same 
"proceedings shall and may be 
" had, the like orders made, the like 
" oaths taken, the like certificates 
"granted, the like rights and pow- 
" ers of appeal enjoyed and exer- 
'* cised^ and the like rules and regu- 
"lations, enactments and thing-s, 
" obferved, performed, an<l follow- 



" ed, as if such application 1 
" made at the first session f 
" tering votes directed to 
" under this act ; provided 
" that a certificate of a foi 
"gistry under this act 
" deemed and taken to b^ 
^^ facie evidence of the righ 
" ing ; and that any person 
"given notice of his inte 
" register anew under 1 
"shall upon producing < 
"ing to be produced si 
" mer certificate at the sesj 
" that purpose to be held, 
" tied and admitted to r^ 
" vote, and to obtain a nev 
" cate under this act, witl 
" ther proof or oath, unle 
" to the contrary shall app 
" shall by virtue of such nc 
" ficate be entitled to voti 
"election or elections to 
" within eight years next i 
" obtaining of such new 
*' cate." 



MICHAELMAS TERM, SECOND VICTORIA. 123 

^ but expressly provided^ that when they came to register, they 1838. 
d apply in person, and produce evidence in support of their claims. ^-^-v^^ 
proviso^ as to 40s. freeholders and £5 householders, appears to ^Q i^ 

rongly to demonstrate, that the legislature intended to make a dis- j^ ^ ' 

on between that class of voters, and those of a higher class, men- m^cleland. 
! In the 22d and 27th sections. I conceive that the meaning of 
gislatnre manifestly was, that, with the above exception, all those 
!iad already undergone the ordeal of inquiry, and established their 
s to vote, should be spared the inconvenience of again establishing 
claims by evidence or oath, unless cause to the contrary should be 
n by some person who opposed them. Of course, I admit 
if any thing appeared, on opposition, calculated to excite a doubt 
s mind of the lleglsteriii^ Barrister, the claimant would be bound 
move that doubt ; but, until such doubt is raised, the production of 
ertificate establishes his jjrima facie case to be registered anew. The 
id question, then, is, whether it is necessary for the claimant to 
iir in person ? The Linguage of the act is, " upon producing, or 
mng to be produced, such former certificate,*' &c. It is impossible 
iDtend that these two expressions mean the same thing. The 
contemplates two distinct and separate cases. One case is, 
ie the party attends in person, and produces his certificate ; the 
r, where the party does not attend, but uses the agency of ano- 
tiid, in the language of the act, << causes his certificate to be pro- 
Dod.** In the latter case, the legislature manifestly meant some- 
^ distinct from the attendance of the party himself. It is not to be 
Kised that these words were introduced unadvisedly ; nor can they 
rvjeeted. The court will, therefore, give effect to them, un- 
tliere be something in the act to prevent it. There is nothing, 
ever, in the act, to shew that the party who ** causes his certificate 
e produced,** is not to have the same privileges as the party who 
irif prodnoea it in person. If it is once established that the certifi- 
makes out for the claimant n prima facie case, it is as effectually 
t by its production by another as by the party himself. This view 
mch strengthened by the 1 5th section, which relates to the notices 
cgifltry. That section enacts, that every person intending to apply 
M registered shall "give, or cause to he given, &c., a notice,** &c., 
wcbhis intention ; thus clearly making it optional with the party to 
etbe notice himself, or cause it to be given by another ; and, in prac- 
1, it it well known that the notice is rarely given by the claimant in 
titaii. Wly should the words, " cause to be given,'* receive a different 
i^itniction in different sections ? By the 23d section, 40s. freehold- 
''ttdXd householders are required to appear in person ; and the Ian* 
^ of that section demonstrates, that the legislature did not think fit 

^anrrnst that minor class of voters with those privileges with which, 

s 
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1B38. by the 22d section, it had entrusted the superior classes, who 
^^^'^^^'^ already undergone the ordeal before the proper tribunaL — [C 
SETON Baron. The 23d section not only requires the class of persons th 
In re mentioned to apply in person, but it also requires theoi to give pn 

Ai'CLELAND. their identity.] — The privilege of causing the certificate to be proc 
by another, is, after all, but a reasonable one ; for, what is the m 
tage to l)e derived from persons who have already established 
claim appearing before the Registering Barrister in person ? 
view is further borne out by the 46th section, which enacts, 
£50 freeholders and clergymen may register their votes b 
one of the Judges of the superior courts ; and they are ent 
to be registered by the transmission of the certificate to the < 
ter sessions of the county where the freehold is situated. He 
privilege was conferred by the legislature on a certain class of per 
by dispensing with the necessity of a personal attendance at the seii 
because, either from their rank in life, or from the extent of their qi 
cation, it was conceived unnecessary to subject them to the inconven 
of attending before the Registering Barrister. This view will be i 
still stronger by a reference to the corresponding statute (the En 
Reform Act), the 1 & 2 W. 4, c. 45. The machinery in Englan 
procuring a constituency is very different from that in Ireland. Th< 
yearly revision of the lists takes place ; a party, not already register 
obliged to come and substantiate his claim ; but, when once his nai 
on the lists, it remains there for ever; nor is it necessary for himi 
any thing more, unless his name be struck out by the overseer, orn 
be served on him, that his qualification is disputed. It is therefore 
mittcd, that the Registering Barrister is wrong in the view he has t 
of this provision of the Reform Act. If M'Cleland had attei 
he would not have been bound to make or subscribe any new o 
and although he has not thought proper to attend, he is, neverthi 
entitled, on the production of his former certificate by an autho: 
person, to a new certificate of registry. 

Mr. Sergeant ./ac^^on, (with whom were Messrs T,B,C, Smithy 
Hat/eSt and Butt)^ contra. 

The present is certainly a case of great importance, as it is one i 
affects the entire body of the existing constituency of Ireland. 

The proposition contended for by the appellant, in M'Clel 
case is, that if any man produce to the Registering Barrister a c< 
cate of the registry of another, he is entitled to demand and to re 
a new certificate of registry, in the name and on behalf of that c 
without being sworn orofiering any evidence. — [Chief Bakon. 
Seton is a Barrister.]-— He is, but that can/ make no distinctii 
[Chief Baron. There is a class of persons to whom, as Barri 
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^eoav^isosiially disposed to give credence. I think, howoTer, I am bound 
\A\tfs case to consider the question generally, and to look upon the per- 
MmpTodacing the certificate, not as a Barrister, but as an agent pro hdc 
viee.'] — 'The consequences of the court holding otherwise would be very 
dtngeroDS, as other Judges might think themselves at liberty to receive 
tlie onsworn statement of persons, whether Barristers or not, and the 
certificates of dead men might thus be produced, by persons who were 
altogether unworthy of credit. > 

The question, both in M^Cleland's and in Seton's case, arises upon the 
27tii Bee of the Reform Act. The claimants contend, that having been 
alrauly registered, under that Act, they are entitled to obtain a new 
certificate, upon merely producing or sending the former certificate, that 
ii, witliout making the affidavit of registry, prescribed in the schedule 
totke act, or offering any other evidence, (unless cause to the contrary 
M appear), and without attending in person. The question resolves 
ilidf into this, — what is the meaning of the words, '* to/egister ' his 
TMt? We say it is, <' to make^and subscribe, in open court, an affida* 
^vit of registry," which is to be placed amongst the records of the 
MBty. That this is the meaning of the phrase will be manifest, by a 
nference to the several acts passed, as to the registering of votes. If this 
kio, the advantage derived by the holders of old certificates is this: — by 
tb27th section of the Reform Act, they shall be admitted to register, — 
ittonuike the affidavit of registry, without giving any evidence, or mak- 
ii^niyoath to prove their right to be registered ; and having done so, 
Aeywin be entitled to get a new certificate. 

It is plain, thatthe affidavit of registry is no part of the proof on which 

Aedaimant is registered. By the j>rovisions of the 16th, 17th, 

wl I9th sections of the Reform Act, the claimant must satisfy the 

Btriiter by his own oath, and, if necessary, by other proof, that he is 

cMitled to roister ; and, when declared entitled by the Barrister, he is 

An^ and not until then, admitted to make the affidavit. No pri'limi- 

■vj evidence of right can dispense with the affidavit. In cases of re- 

JKtioo an appeal g^ven, by the 24th, 25th, and 26th sections, to a Judge 

iidjuy, and after a decision in his favor, the appellant is admitted 

ttnake the affidavit Hence it appears, that making and subscribing 

Aiaffidavit) (being an act which the claimant is not allowed to perform, 

Vfl he has first clearly made out his right to register, and being an 

iilirlrichhe muf/ perform after the highest adjudication upon his right,) 

•at essential and integral part of the act of registry. When he is de- 

dbed entitled to register, it is, in other words, entitled to make and sign 

Ibaffdavit which is to be deposited amongst the records of the county. 

At common law registry was unnecessary. By the 1 G. 2, c. 9, (re- 

pnalod by tlio 19 C 2, c 11), no freeholder under £10 was entitled 

If rofe^ onless a memorial of the deed had been entered, six months 
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1838. before the election, with the Clerk of the Peace. By the 19 G^. 2; 

^*^"V^^ 11, an affidavit was substituted for this unsworn menaorial. By the J 

in re q^ ^^ ^ 29, the former Registry Acts were repealed ; but by sec £ 

In re' '^ '^ enacted, tliat no person sball be admitted to vote at any electa 

M^CLELAND. of a member of parliament, by virtue of a freehold, unless he shall h^ 

registered the same within eight years, in manner following, that i^ 

say, — he^ shall, in open court, &c., take and subscribe the oath, or 

Quaker, the affirmation, set forth in that section. The 35th sect 

enacts, that every oath or affirmation, made or subscribed at any « 

sion of the peace as aforesaid, shall be read aloud in open court, aod i 

signed by two Justices of the Peace, and shall be then delivered by tA 

court to the acting Clerk of the Peace, to be filed and kept amoagi 

the records of the county, town or city. By the 33d section, it is pro* 

vided, that in case any person who has registered a freehold, under tiiu 

act, shall desire to register the same freehold at any subsequent time 

all the words in the foregoing oath after the words, *' Rent Charge*' 

shall be omitted, and the following words inserted : *^ and that I regu 

" tered the said freehold on the day of , (naming the dtMj 

when the affidavit of registry was delivered to the acting Clerk of U 
Peace,) — [Chief Bauon. Was there a certificate under that act?]^ 
Yes; the 41st section enacts, that the Clerk of the Peace shall give 
every person, immediately on the registry of his freehold, (if he she 
demand it,) a certificate signed by himself, certifying such person ha^ 
ing duly registered the same, and reciting his oath or affirmation exacti 
therein, under a penalty of £5 \ which certificate is declared to be of eqa 
authority with the original uath or affirmation, if lost or mi^laid. Sectic 
42 enacts, that the acting ('Icrk of the Peace shall, during every session 
enter in a book in alphabetical order, according to the names of tho 
registered, the substance of every such oath or affirmation deliveied 
him, in the form therein prescribed. It is observable, that the certifia 
is to be given immediately on registry^ if demanded, but it is sufficient 
the entry be made during t/w sessions. By section 43, every Clerk 
the Peace shall, from time to time, within ten days after every sessioi 
deliver to the treasurer of the county a true copy of every entry 
registry, by him made at such sesisions ; to be kept by the said treaf 
rer amongst tlie accounts of the county ; — and at the request of a 
freeholder, the Clerk of the Peace, or Treasurer, shall^ within ten da 
deliver to such person a true copy of the registry of all the freeholds 
who shall have been registered. The 1st, 15th, and 19th sections 
the 37 G. 3, c 47, curing defects in the affidavit, also clearly shew tl 
the affidavit is apart of the registry. At first thou, the registry consist 
of depositing a claim amongst the records of the county. — Afterwar 
the 35 G, 3, e. 29, s. 31, defines the registry to be taking and subset 
ing the oath, which is to be placed amongst the records of the com 
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Subsequent acts enjoin some preliminary requisites, bot there is no 
alteration as to what constitutes the act of registry. 

At this time, no previons examination was necessary, but by the 10 
G. 4, e* 8, 8. 7, it is enacted, that the Assistant Barrister shall investi- 
gmte the claim to register ; and by section 8, of the same statute, it is 
fbrtlier enacted, that if he shall adjudge the claimant entitled, the latter 
shall take the oath thereby prescribed This statute leaves the act of re- 
gislry unchanged. The 2&3 FF. 4, c. 88, adopts the provisions of the for- 
mer act, but does not alter that which is the essence of registry ; so far as 
il tenches the registry, it adopts and confirms the definition given by the 
SS Cr. 8, c 29 ; for by sec. 46 it enacts, that it shall be lawful for £50 free- 
holders and clergymen to register, by taking and subscribing the pro- 
per oath in any of the superior courts, or before a Judge at the 
Aanies ; and directs, that it shall be delivered to the Clerk of the Peace, 
and placed amongst the records of the county. — [Chibf Baron. I 
eeitainly concur with you in thinking that under the old statutes, the 
>ct of registry maybe said to consist in taking and subscribing the oath.] 
TIw 60 G. 3, and 1 6r. 4, c. 1 ) , (sections 8, 1 0,) shews that the entry 
KQ the book is not the registry, for it refers not to the book, but to the 
certificate, which, if it agree with the entry, is made conclusive evidence, 
Uid equal to the original afiidavit ; and, in default of the certificate, it 
rfsfms to the original affidavit. The 28th sec. directs tlie Clerk of the 
^esoe, immediately after each affidavit or affirmation is made, and 
BAgned by the presiding Justices, to enter in a book the substance thei:^ 
KiC The Reform Act says nothing of any entry in the Clerk of the 
Peace's book. The 4G. 4, c. 55, (sections 12& 13,) also clearly shews that 
tlie entry in the Clerk of the Peace's book cannot be the act of registry. 
Tlieform of expression used in the 27th section of the Reform Act, viz., 
tlie ocHtfC verb *' to register his vote'* shews it is an act of the voter. 
The Reform Act leaves all respecting the Clerk of the Peace's book as 
^t ibimd it. In the case of counties of cities, therefore, we must refer 
t'Qkckto the 4 G, 4, c. 55. By the 13th section of that act, the Clerk of 
^he Pieace is directed, within ten days after each affidavit of registry 
*hall have been made, to enter in a book or books the substance of every 
^QtH affidavit. This is demonstration that the entry is not the registry, 
brthe voter had been registered ten days before, and had actually re- 
cmd a certificate to that efi^ect. The Clerk of the Peace's book is 
Mriyan index to the affidavits, by help of which, at the election, the 
iffidavit is found, in case of the loss of the certificate. The 30th section 
of Ae Reform Act shews that the affidavit is the proper evidence. The 
CNig^fnal affidavit must be produced and not the book ; besides, there 
oo be no entry in this book unless an affidavit has been made, for, it 
k the rabstance of the affidavit that is to be entered. 
ft by therefore, clear, from the whole series of legisUtion upon this 
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subject^ that ** to register his vote," in the 27th section of the R 

Act means, to make and subscrilie the affidavit, and place it am 

the records ; and when it says that, on prodnciog the certificate, hie 

be admitted <' withoat farther proof or oath, to register his TOt 

places him, by the mere production of the certificate, in the same 

tion with a chiimant who has made the preliminary oath, and the 

minary proof, which are required in all other cases, before a dai 

can be declared entitled to register, t. e. to make the affidarit. The 

section seems to place this beyond a doubt : it enacts, that in everj 

in which a certificate is granted, it shall be entered at fool of the a 

vit of r^stry ; thus shewing, that the act does not contemplate s 

tificate of registry withoat an affidavit From the language of the 

section, it has been contended, that the mere prodaction of the < 

ficate is sufficient ; but no argument can be drawn from that sectii 

aid of the 27tL— [Chief Baron. It would be very difficult to 

those two sections a difiorent construction.] — ^They are, howevei 

some respects di£Ferent. By the 22d section, which relates only t< 

first session, reference is allowed to the former affidavit, i/ii 3kali 

pear expedient ; and, if the Assistant Barrister be satisfied it is cor 

he is not required to inquire further as to the right of voting, but t 

direct the same, that is, the right of voting, to be registered, at 

certificate to be granted, withoat further oath or proof. The re 

is obvious ; the Reform Act swept away all former registries, « 

might only have been a few months eflPected. And this was but 

as the former registry would have continued eight years, had it 

been cut short so unexpecte<lly. But by the 27th section, no refer 

is allowed to any former affidavit, not even in case of the loss of 

certificate. The difference in this respect, between these sections a 

borates, as it is submitted, the view which has been taken throug 

this argument. The argument for the appellants assamcs, that no 

davit was necessary under the 22d section. The 2Sth section sli 

on the contrary, that every person registered under the Reform A 

contemplated as having made an affidavit, (which is, in fact, part o: 

act of registry), by directing the entry of the certificate to be placi 

foot of the affidavit of registry. But the language of the 22d sei 

will be found not to warrant the assumption that no affidavit 

necessary. It enacts that a certificate of registry, previously in f< 

shall be prima facie evidence of the right to be registered ; and 

the person producing, or causing to be produced, the certificate, i 

be entitled to register and obtain his certificate under this act, wit 

further proof or oath, unless cause to the contrary appear. This si 

that the certificate is not the registry. Cause may be shewn to 

contrary also, and this may be out of the mouth of the voter him 

The 22d section further enacts, that in Ci-ues where no certificate 
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pradniNMl or io «aie it appear expedient, the Asnstant Barrister may 
nrfer to the original affidavit, (at foot of which is a copy of the certi** 
ficate), or transcript or record or entry thereof ; and if he shaH be sa- 
tisfied, on inspection thereof, that such affidavits or entries are correct, 
it shall not be necessary for him to inquire into the right of voting 
claimed, but shall direct and allow the same, (that is the right of 
Toting,) to be registered, and the claimant to have his certificate without 
oftth 8ms., unless canse to the contrary shall appear. Mr. Moore has 
pressed an aignment, drawn from the 23d section, which directs, that 
40s. freeholders and £5 householders shall appear before the Barrister 
on a claim to register. It is said, why enjoin those particular classes of 
Toters to appear, if all other classes of voters are equally bound to ap- 
pear before the Registering Barrister ? — The answer is, that the claims 
of tliose classes were considered by the legislature as peculiarly liable to 
suspicion : and that it was, therefore, intended that they should be 
boand ts support their daims anew, and submit to a personal ezamina- 



JkgKOkf with respect to the words '' produce or canse to be produced," 
in reference to the certificate, they do not mean, as has been contend- 
ed» that the certificate may be produced by the agent of the person 
'^*'ning to register, but they were intended to meet the case of 
a party not having his certificate in his own possession, as, for instance, 
wil&csre it is in the possession of the landlord, agent, or Catholic Priest. 
Finally, if we look to the policy of the law — what a door is opened to the 
gronest firand, by the construction contended for on the opposite side ? 
A ooostmction which would allow a certificate eight years old to 
topenede the daimant^s sworn attestation of his right ; which would 
"M^ it conclusive of identity; of a continuing qualification; conti- 
nued occupation ; unaltered value ; and, in cases of householders also, 
^ Payment of taxes, of which last, it is, plainly, not even prima facie 
^▼idenee. Further, if a new certificate were granted, without a new 
affidavit, it would be impossible to prosecute effectually, for perjury, a 
P^rton who had parted with his qualification, if he took the oath at 
P^>ngi as prescribed in schedule B. of the Reform Act. The effect of 
Ae coDstmction contended for would be, to make the registry of 1832 
P^ipotaal, and to leave it without any check, inasmuch as election com- 
mittees have refused to open the registry. Upon these grounds, it is 
'*l>"M tt od» that the rejections in bothieases should be affirmed. 

Ml"* Smithy Qf C«9 followed on the same side«* 

'nmi th« length to which the report of these cases has already run, it has been 
^""^ iinpoHible to give even an ontUae of the able argument of this learned gentle - 
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At the conclusion of the argument, the Chief Baron stated, tint 
from the importance of the questions arising in these cases, he wouU 
reserve them for further consideration. 

Thursday y January 10/A, 1839. 

His Lordship, on this day, delivered his judgment to the followisff 
efiPect : — 

THE CASE OF ALEXANDER SETON, ESQ. 

This case comes before me, upon appeal from an order of the Regit- 
tering Barrister for the city of Dublin, whereby he rejected the chum of 
Mr. Seton to be registered anew, under the provisions of the 27th aee> 
tion of the act of the 2 & 3 W. 4, chap. 88, as a £10 leaseholder. It ap- 
pears, by the order appealed from, that Mr. Seton was r^^tered on tki 
30th day of October, 1832, pursuant to the above act ; that he lerrad 
due notice of his intention to make the present claim at the late Regittiy- 
Sessions; that he attended in person at the Sessions, and there pitH 
duced the certificate of his former registry, and, in the words of the' 
order, " under the 27th section of the above act, demanded a new €6^ 
*' tificate of registry, upon production of the former certificate, withoit 
" giving any further proof of his qualification, or answering any <|tiei' 
" tion, or making or subscribing any new affidavit of registry.** The 
order further states, that the Registering Officer, being of opinion ^HUX 
" Mr. Seton was not entitled to a new certificate of registry, nnder the' 
'< above circumstances, rejected him." From this order of rqectioft 
there is an appeal to me, under the 25th section of the same act, ai 
extended by the 27th and 44th sections. The first, question which wtf 
opened, upon this appeal coming to be heard, was this :— the conmel 
who opposed the claim contended, that I should require the claimant to 
go through the whole of his case, as if he were in the court below; ind 
upon such case as he might make before me, tliat I should decide opoa 
admitting or rejecting him. The claimant's counsel, on the contrary, 
insisted, that my judicial function upon the appeal was confined to the 
examination of the order made by the court below, which is 'Appealed 
from, and to pronouncing upon its sufficiency or insufficiency ; and in 
this opinion I concur. 

I am of opinion, that, under the^5th section of the act, thej^rsl, if 
not the whole, judicial duty of the appellate court, is, to examine the 
validity or invalidity of the order appealed from. That it is the firH 
duty to be performed by it admits of no doubt. In cases of rejection, 
for any other cause than want of value in the holding, I think that the 
appellate judicial authority does not go beyond pronouncing upon the 
order. There remain, in such case, other acts to be done by the Jndgv 
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^^lie order be reversed ; but they are ministerial. There is a distioc- 
wmi, in this respect, between the case of appeal from an order of rejec- 
mmm, for want of valae, under the 24th section, and for any other cause, 
m «3er the 2.5th section ; but this latter point I am not called upon, by 
^ circumstances of the case, to decide. 

My therefore, pass to the consideration of the order, as made by the 
^Stftering Barrister. 

^Dn the part of the claimant it is contended, that, having been regis- 

v^ within eight years, he is, by the express terms of the 27th section, 

cavkss cause shall appear to the contrary/* entitled to a new certificate 

r ar^^istry, upon producing the old certificate, without either proving 

>^w hit title to be registered, befoi e the Registering Barrister, or 

fclciflg and subscribing anew any oath, after the Registering Barrister 

k^ayi have adjudicated in his favor; both of which are reqnired in the 

^imim of an original claim to be registered. On the part of the persons 

p»giotiBg the claim, it is admitted, that the production of the old certifi- 

ga^e the claimant a ^^primd facie* right to be exempt from " prov- 

hit case" before the Barrister, but it is insisted that the production 

old certificate does not, in any case, exempt the claimant from the 

dty of taking and subscribing ^< the oath" set forth in schedule C. 

"The question turns upon the construction of the 27th section, which 

the mode of registry, at all sessions subsequent to the first 

sessions. The 15th section, and the several sections immedi- 

following the 15th, down to the 27th, had already prescribed, 

minately, the mode of proceeding when the claim to be registered 

^^ i^ia l d be made at the first special sessions ; and the 27th section adopts 

nine conrse of proceeding for the subsequent sessions. It directs, 

after the first session, any person claiming to register shall give 

of his intention, and that the Clerk of the Peace shall proceed, 

r^tk regard to the notice, as directed in the former sections, in respect 

i» applications at the special sessions; and that the Assistant 

•hall hear and determine such applications ** as at the special 

and thereupon the same proceedings shall be had, the like 

^ Olden shall be made and the same oaths shall he taken and the like 

** ^srtificatea granted, and the like rights and powers of appeal shall be 

^^•yed and exercised, and the like rules and regulations, enactments 

**ttd things, observed, performed and followed, as if such application 

"Wd been made at the first session for registering votes, under the 

'*¥i!* Then come these words, *' provided always that a cortificato 

''tf a former registry under the act shall be deemed and taken to bo 

'^frimdJoM evidence of the right of voting ; and that any person, 

^kfiog given notice of his intention to register anew under this act, 

^ikally upon producing or causing to be produced, such former cortifi- 

^otab at the aetsiont for that purpose to be held, be entitled and ad- 
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1838. ''mitted to register his 7ote, and to obtain a new certificate under tl 
^* act, without further proof or oath, unless cause to the contrary shi 
*^ appear ; and shall, by virtue of such new certificate, be entitled I 
In re ** ^o^> ^^ ^'^y election or elections, to be held within eig^t years nsi 

Mk^LBLAND. " aflter'the obtaining of such new certificate.** The 22d section cootsii 

the corresponding provision, with respect to the reg^try at the fin 
special sessions. 

Now, upon these sections, it is not disputed, on either side, that if tl 
daimant produced his old certificate, and if no cause be shewn to th 
contrary, he is to get a new certificate ; and he is to be entitled to toIi 
by virtue of that new certificate, for eight years more^ and, in tl 
words of the act, (whatever they may mean) he is to get thia new ee( 
tificate '< without further proof or oath." The parties claiming and o] 
posing di£Fer as to what the words ^ without further proof or oatl 
were intended to signify ; but, whatever they were intended to signif 
the parties agree, that the certificate is to be given to the dumai 
*< without further proof or oath.'* 

The question is, what do these words in the statute ^ without fortb 
« proof or oath'* mean? The counsel for the claimant say, that tl 
word " proof* means the proof required to be adduced on an origin 
registry, before the Registering Barrister, of the claimant's titl^ and 
the 1 7th jiection of the act, and that the word ** oath" means the iMl 
which, under the 19th section, the original claimant is required to tali 
and subscribe, after the Barristsr has adjudicated in favor of his claifl 
and the form of which oath is g^ven in schedule C, annexed to the ac 

The counsel opposing the claim admit the interpretation of the vroa 
" proof** insisted on for the claimant, and acknowledge that it is d^ 
pensed with, but they contend, that the word ^* oath" does not m^an^ 
oath to be taken and subscribed by the claimant, after the adjudieat3 
by the Barrister in favor of an original claim ; and, that notwL 
standing those words '' without oath," the claimant shall not get 
certificate, without taking and subscribing the oath in schedule C» ^ 
that his right to vote, at a future election, shall be by virtue of his Ims 
ing taken again such oath in schedule C, and not by virtue of the kx 
certificate. > 

Now, this appears to me to be doing very uncalled for violence to U 
plain words of a very plain section, and is a construction which I DMf 
confidently reject. See how the matter stands : an original claimant to 
obtain a certificate is obliged, first, to make proof before the Regirtefw 
Ing Barrister of his title to be registered ; secondly, he is, after to 
adjudication in his favor, to make and subscribe a form of oath gjnwi 
in a schedule. The first step is required by the 17th section* Thf 
second is a separate and distinct act, and is required by the .19th section 
' and it cannot be performed until the first is completed. This pvoo 
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the only proof and oath that are to be taken in such case. Then v^^y-^ 
in the 27th section, a provision for a case where a party seeks '** ^^ 

be registered anew. The section says the old certificate shall be ^^^^ 
facie evidence of his right to vote, and he shall get his certificate m^olelands. 
icfaont further " proof or oath" — what proof or oath ? The proof and 
ith, surely, which gave the right to vote to the original claimant, that 
is, the proof before the Barrister and the oath in the schedule C. This 
tnstmction satisfies and gives a meaning to both words, " proof and 
ih." The contrary construction strikes out the word " oath " altoge- 
r, and reads the clause a^ if it contained the words without "proof" 
ily. These words occur also in the 22d section, and is it contended, 
tliat there too the word " oath" is to be struck out or nullified ? 

1 listened to the argument of the learned counsel who opposed the 
dmtm, with great attention, and have duly reflected upon it since ; but I 
QQ«fess I am, to this moment, in uncertainty, whether or not they hold 
that, under the 22d section, a party claiming to be registered anew, at 
the first special sessions, was bound to take and subscribe the oath in 
•ehediile C, in the absence of cause shewn to the contrary. If they 
fc not contend for that, if they admit, that under that section the 
Qtik need not be taken, it seems to me to be utterly impossible to hold 
thit it is required under this 27th sectien. There is no di£Ference be- 
tween the two sections, from which it is possible to argue for any dif- 
fcrence of construction upon this point. There is, it is true, embodied 
hi the 22d section, a provision not found in the 27th, to meet the case 
of I person seeking to register anew, who had lost his old certificate. 
Tbe 22d section allows the Barrister, in such case, to supply the want 
of the old certificate, by looking into the original affidavit, or the entry 
tbeieof in the Clerk of the Peace's book; and if he finds them correct, 
kisto proceed as if the certificate were produced. The Registering 
fiirritter is also, if he thinks fit, under the same section, to look at the 
o^W affidavit, or the transcript of it in the office, although the origi- 
til oertificate is produced ; but these provisions have nothing whatever to 
fc irith the question, whether, under the 22d section, the claimant is to 
^ the Ath anew. When the Barrister, acting under the 22d section, 
hiltisfied (if the old certificate is not produced), that there is satisfac- 
^evidence of it on record — or (if it be produced), that it corres- 
posdf with the record, the claimant is declared entitled to be registered, 
m4 to get his certificate, without further proof or oath, in the same 
terns as are ased in the 27th section : — so that the only difference be* 
ttvee the 22d section and this part of the 27th section is, that the one 
mkes secondary evidence of the old certificate sufficient for the claim- 
totf which the other in terms does not, and enables the Barrister to com- 
pere the old certificate, if it be presented, with the record. But, as to the 
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'* proof" to be addaoed, and the " oath" to be taken (or rather not Ui 
be addaced and taken) by the claimant, under both sections, they 
exactly alike : and, even with regard to the secondary evidence «f 
old certificate, I donbt if the provision touching it, found in terms in 
22d section, is not extended to the 27th section, by the generd pro^ 
sion of the 27th section, which I have already read, and which 
that the same proceedings shall be had, the like orders made, " thi 
oaths takeih*' the like certificates granted, the like rights and powen 
appeal enjoyed and exercised, at the first and all subsequent sessions. 

I consider it, therefore, impossible to give to the 22d section a 
struction difierent, upon this point, from that which the 27th is to 
ceive: and, if the constraction of both is to be alike, the 23d section 
pregnant with proof, that the personal attendance of the claimant to 
registered anew was not necessarily required by either — for the 
section excludes from the privileges given by the 22d section the 
and £5 freeholders, whose franchises were continued by the 
Act; and, in express terms, requires their personal attendance, pw^^D 
of TUEiR identity, and proof of their title. If, under the 22d 
the claimants were not bound to appear in person, it is clear they 
not bonnd to take the oath in Schedule C. « 

It therefore seems to me, that tlie 22d section and the 27th secti'^' 
must receive the same constniotion ; and accordingly, the main argum^'B 
against the constructicm given to them by the claimant applies eqoaU 
to both sections. That argument is that in both these sections, 
production of the old certificate is made prima facte evidence of 
right to be registered, and entitles a party to he registered^ but, that s^^ 
the claimant most be registered, or go through the form of the regist*^! 
and that the registry consists in making and subscribing the oath, whm^i 
is to be put on record. Fcir the purpose of shewing that the regisft^ 
dues consist in taking anil 6iing this oath, a learned and minute exar^^ 
nation of the Registry Acts, from their commencement, has been gc^^ 
into ; and, I think, it has been successfully shewn, that down to the 1 
G. 4, the Act of Registry might fairly be said to consist in taking \ 
subscribing, and filing the oath. I will go farther, and I will con 
that under the 10 G^. 4, (and under the Reform Act, in cases %f origin 
registry), the taking and subscribing the oath to be kept on reconS- 
the act that completes and consummates the registry, and that 
was no registry without it. But this is so, because, under those 
the legislature has thought fit to make the oath either the actual 
try or essential to the registry, but not from any necessary, or natu^^ 
or indissoluble connection between taking the oath and acquiring, or, ^ 
in tliis case), prolonging, or renewing the right to vote at eleeti<r^ 
The most that can follow from this concession is, that if the legiskti 
had merely said, that a party producing the old certificate should be 
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titled to register anew, and had stopped there, aoch party might be 
oblig^ to take and tuhscribethe oath ; bat it would not warrant the 
eooclwion, that where the legislatare has said, that a party tball be en- 
titled to be registered, or to vote at elections (which is the sune thing), 
withoot proof or oath, there an oath mast, notwithstanding, be taken. 
The 22d and 27th sections declare, that the new certificate, upon pro- 
doetion of the old, shall be given without further proof or oath ; and the 
S7tli section enacts, that the claimant shall vote by virtue of such new 
certificate, which is equivalent to sayiftg, that the party shall stand re- 
gistered by virtue of the new certificate. 

That I am right in saying, that acquiring the right to vote under these 
aetSy and particularly under the Reform Act, is equivalent to, and syno- 
■ymoas with, ^' being registered," appears from this: that these terms 
tre used, obviously, in the same sense, and as identical in import, in the 
22d and 27th sections. The proviso in the 22d section is, *< provided 
that a certificate of registry, made pursuant to the laws in force in Ire- 
land previous to the passing of this act, shall be deemed and taken to 
k primd facie evidence of the tight to be registered;" and in the 27th 
section, the proviso is, <' provided that a certificate of a former registry, 
under this act, shall be deemed and taken to be primd facie evidence of 
^« right of voting. 

1 cannot, therefore, see, that taking and subscribing the oath is so 
^*^tially and indestructibly the essence of a right to vote ; that the 
''^alatare cannot be held to have conferred it without exacting the 
^^b • and, I cannot hold that it has exacted the oath, when I find, that 
^^ express terms it has dispensed with both proof and oatlu 

Another argument was also pressed, not founded upon any technical 

'^nement upon words, but upon the broad ground, that the construe- 

^HMi contended for by the claimant would open the door to great frauds. 

^^e answer to that is, that the door to fraud has been opened, if at all, 

^f the legislature having dispensed with proof of title in these cases. 

J^ia, it is admitted, the legislature has done. If the legislature thought 

'^ Hght to dispense with the examination into title, which it imposes in 

^^ case of an original registry, it is not surprising, so far as the preven- 

^n of fiaad yi concerned, that it should dispense with the mere form of 

^ affidavit. The affidavit was not, in the opinion of the legislature, a 

^^Qe against fraud. The legislature tried it, and found it wanting. It 

^'^^n introduced the examination of the party in open court, and proof 

Wore the Barrister. When we find that it has dispensed, in cases of 

'•gistry anew, with this examination and proof, which it did rely on 

^ >^ guard against fraud, it is absurd to contend that it retained, for 

Ant purpose, the affidavit, which had been proved to be inefficient. 

^POQ this part of the case, I may also refer to the 23d section, which in 

^^'V provides^ that no part of the facility given by the 22d section for 



]8Sa 




L 



136 



CAS£S IN THE EXCHEQUER OF PLEA& 



1838. 



In re « 

■ETON. 

Id re 

M^LILAND. 



registering anew shall extend to the 40s. and £5 voters^ whose righto 
were continued by the Reform Act. This clause shews, that where the 
legislature apprehended fraud, the course it took was, not to dispense 
with the proof and personal examination, and require an affidavit, bot» 
to reqnire proof and personal examination and the affidavit. 

It was also urged, as an argument ab ineanvenieniif that anless w6 
hold an affidavit to be necessary upon a new registry, there will be no 
record in the public office of the new registry ; but, I think, if we refer 
to the 28th section, it will bo fifund that this inconvenience need nol 
occur. I think that the duty of the Clerk of the Peace, under that sec- 
tion, is to make an entry of the new registry on the foot of the original 
affidavit ; it is also the duty of the Clerk of the Peace and Barrister, 
under the S5th section, to make out and publish, on or before the lat of 
February, in every year, lists of the persons registered, and the dates 
of their registries ; the names of the persons registered anew would, of 
course, appear in this list, with the date of their registry anew. But^ 
although I hold that the 27th clause gives the right to the claimant to 
the extent I have stated, it is, clearly, only a primdfade right: and 
this furnishes another answer to the argument grounded on the appre- 
hension of fraud ; it is expressly gpven as h primdfade right, and xmlj 
if cause to the contrary shall not appear. I think, therefore, that It is 
open to any person who may oppose an original claim, to oppose a claim 
to register anew, and he may do so by the same means. If a claimant 
be in attendance, as Mr. Seton was, and a cause be alleged ag^in^t his 
claim to be registered anew, he has no right to refuse being examined, 
to substantiate such objection. 

I think the 27th section, in the case of registries anew, merely shifts 
the burden of proof from the claimant to the party opposing him. It leaves 
the claimant's qualification unvaried, and it does not take away from 
the person opposlftg the claim any means of proof, which he might have 
used in opposition to the original claim. Indeed, tlie contrary of this 
has not been contended by the plaintifTs counsel ;^it would be impossi- 
ble to do so. Now, upon looking into the order appealed from, I find 
that Mr. Seton claimed to be registered, without answering any ques- 
tions whatsoever, on oath. It does not appear upon the faoeof tlie order, 
whether any one, duly authorised, required to examine him on oath, for 
the purpose of sustaining any cause shewn against his primdfade right. 
There is a want of fullness in the order in this respect ; if I confine 
myself to it, I cannot affirm that Mr. Seton was justified in the entire of 
the claim he made, or that the Registering Barrister was wrong in 
making the order. If I am to supply the uncertainty or deficiency in 
the order, by what has been stated at the bar in argument, and conceded 
upon both sides, Mr. Seton did altogether refuse to be sworn, to answer 
questions to be put to him by connsel attending to oppose his claim. 
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^hi^ I conceive, Mr. Seton wai not warranted by the 27th section in 
^^iQg. I, therefore, think, that the Barrister was right in rejecting 
'^Un. I, therefore, affirm the order, upon this ground, that, although Mr. 
^ton had a primd facie right to a new certificate, without proof ad- 
duced by him, or taking anew the oath in schedule C, it was competent 
^ any person, who might have opposed an original claim, to displace his 
primui facte right, by disproving his qualification, and to use all the 
^ridence for that purpose, which he might have used in opposing the 
orJjgr'Kud claim. 

MR. M'CLELAND's case. 



1838. 



In re 

8STON« 

In re 

M^CLBLIND. 



r. M'Cleland's is similar to Mr. Seton*s, with this additional cir- 

canca stance, that Mr. M^Cleland did not appear in person, but Mr. Seton 

applied, on his behalf, for a new certificate, Mr. Seton producing the 

(A^9 and stating that he was authorised by M^Cleland to make the ap- 

pUccLtion. It was insisted, on behalf of Mr. M'Cleland, that the right 

10 the new certificate is given in terms by both the 22d and 27tb 

sections, as well where the party <' produces," as where he '^ causes 

to be produced,'* the original certificate. I am of that opinion. It was 

ofged by the counsel who opposed M<Cleland*s claim (in addition to the 

arguments relied upon against Mr. Seton's claim), that there ought to 

h»x^ been evidence given on his part, that Mr. Seton was authorised to 

apply for him ; but I think that the bare production of the certificate 

it priad facie evidence, that the person producing it has such authority. 

It is, however, only primd facie evidence of that fact ; and Mr. Seton 

liad DO right to refuse to be sworn on the part of the persons opposing 

Mr, \rCleland's claim, to enable them to shew he had no authority to 

prefer the claim. I think his refusal justified the Registering Barrister 

in rejecting Mr. M*Cleland*s claim. I, therefore, 

Affirm the order of rejection. 



REGISTRY APPEAL. 



Monday y December Slst 



NOTICE OF REGISTRY— REFORM ACT. 



In re John Finlay, Esq. 



The dairaant was rejected by the Registering Barrister, because, in ^ 

Ilia notice of registry, his residence was stated to be in " North Cumber- notice of 

laad-atreet," whereas, it appeared that there were two streets, Upper '^''^'7* 
and Lovrer North Cumberland-street. 
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Mr, Ha^es opposed the daim, and insisted that, as a rale of pradiee 
adopted by the court below, it ought to be enforced by the Coort of 
Appeal, unless it were found, in its nature, to be ill^^ or anjast. By 
the 47 G, 3, sess. 2, c. 1 09, the Commissioners of Paving were autho- 
rised to distinguish the streets, by labels affixed to them ; and to put an 
end to all controversy, the Registering Barrister for the city of Dublin 
had resolved to adhere to this rule, and to require that the name 
which was attributed to the street by the Paving Corporation, ahoold 
be inserted in the notice. 



The Chief Baron was of opinion, that it was a very proper rule of 
practice, _and Affirmed the rejection. 



REGISTRY APPEAL. 



Same Day. 



NOTICE OF REGISTRY— REFORM ACT. 



In re Robert Sinnott. 



Defective 
notice of 
registry. 



The claimant in this case was likewise rejected for an informality 
in the notice of registry. The notice stated the residence to be la 
''Bishop- street," without stating whether it was in the city or conoly 
of Dublin. The claimant sought to register as a leaseholder, in respe^^ 
of premises in Bishop street, in the parish of St. Peter, and county 
Dublin, within the circular road. 



Mr. HayeSf against the claim, urged that the rule of practice, whi<sh 
had been long adopted by the court below, ought, in this case also> to 
be adhered to. The rule was, that in all cases of the non occupation 
franchise, and where the party did not live in the city of Dublin, it 
was held necessary to state, particularly, in what county the residen<?0 
was ; where the county was not stated, the presumption was, that the 
residence was in the city of Dublin, which presumption was here falsi" 
fied by the fact, the claimant actually residing in that part of Bishop ' 
street which is in the county of Dublin. 

The Chief Baron thought it quite necessary, that some rule shooM 
belaid down, by which the residence of the party should be ascertained; 
for any thing that appeared on the face of the notice, the party might 
not have resided either in the city or county of Dublin. 

Rejection affirmed. 
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MICHAELMAS TERM, SECOND VICTOEIA. 

REGISTRY APPEAL. 

SITTINGS AFTER MICHAELMAS TERM, 
Wednesday, November the 28th. 

FREEMAN— REGISTRY— CERTIFICATE— REFORM ACT. 



In re RoBSBT A^tthoxt Disket, Appellant.* 

Bfllbert A. Disnejr applied, on the lOth of November, 1838, at the City RA.D.cWm* 
of Dublin Registry Court, to be Registered as a Voter for a Member of f^ ♦? '^ "'P'" 

^fc torecl AS ft 

Parliament. He was swom, and produced the Town Clerk's Certificate of ponon entitled 

^^niission to the freedom of the City, at Michaelmas assembly, ^^^> txo^lf^t^^ 

^gned,** Archer and Long,** town clerks, "by Mr. Arclier, one of the town Member to 

clofa • and which certificate was in the following words: liamcnt fortho 

** Memorandum :— that, at Michaelmas Assembly, 1838, Robert A. C^'J^J^'^^^^"' 
f^ y^ ' .. *** freeman 

-^^ey. Merchant, was admitted into the liberties and franchises of the by birth ; and 
City of Dublin, by birth, and took the usual oaths, and was enrolled. In SficatTo/wl-" 

*®8timony whereof, the same is sicned by the toT^n clerks, this 6th day of miwioni «» » 
nxf / o J ' J freeman by 

J^ioveinber, 1838— Archer and Long, Town Clerks." birtb, admitted 

Kobert A. Disney was rejected by Mr. Dobbs, the Registering Barrister, ^,^^^^^1^^*" 

^ ^e following ground, as taken from the Clerk of the Peace's book : 1838 ; signed 

"Robert A. Disney claimed to be registered as a person entitled to vote cierk, Clai- 

" «t Elections of a Member to serve in Parliament for the City of Dublin, "*»' ^*^^8 

« - •* been sworn, 

u ft u^demoQ by birth ; and produced a certificate of admission, as a firee- was examined 
^"""^ ly Krth, admitted at Michaelmas Assembly, 1838 ; signed by the J^^^^*^"* 
^"^ deck. Cliumant havinir been swom, was examined as to having usual oaths 

'tiktfkn t. before the Lord 

^^^ the usual oaths before the Lord Mayor and SherifiTs, and his having Mayor and 
"obtaiied the town clerk's certificate of admission produced by him; but ^u ^^'^^o^ 

Tawtk n tained the 

oj^ ^leik*! oertifiGate of admission prodttced by him; but refused to answer any questions upon 
wUekT^^'^''^^^^' ^°^^^°B the validity of ^ admission to the Carporation in such capacity; for 

^ ^^ftaonhe was rcgected by the Registering Barrister: 

j^}^ — ^ the Twelve Judges that he was rightly rejected. 
c sSl ^^^ty of the admission of a fireeman claiming to register uiider the 2nd Sf 3rd Willwm I\\ 
*^^ iii%y be qoesOfmed at the registry. 

7 ThU dUM la sivea Etc relatione Mr« Hoim IS. Uoore< 

V 
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1838. " having refused to answer any questions upon cross-exainination, toudbin; 
" die validity of hia admission to the Coi-jioration in such capacity, I rejecte 
" iho cLiimant." " Conway E» Dobbe^" 

The claimant having appealed firom the decision of ihe Registezii^ Ba] 
rister, the case was argued on this day before the Lord Chief Justice of tl 
Common Pleas, by 

Mr. T. B, C. Smith, Q. C. and Mr. E. Hayes for the Appellant 
and by 

Mr. Richard Mo(yre, Q. C. and Mr. Ilutton, contra. 

ARGUMENT FOR THK APPELLANT. 

It Is submitted in this case, that the Appellant made out a prxmd foi 
case. This point having been admitted by the Counsel for the Respohdcr 
it is not neccssar}" to argue it. The cases of In re Carotin and hi \ 
Hyde, {a) decided the point : and the uniform practice before the Eig] 
Deputies, at the first Registry Sessions under the Reform Act, for the d 
of Dublin, was in conformity with that decision ; «uch pmctioe hanng W( 
adopted after full argument before the Eight Deputies, {h) Hcmwer, tl 
point having been admitted, it becomes unnecessary to ofier further trgi 
meiit on the question. 

It has, however, been contended for the Rei^^ndcnts, that ulthongh ^ 
Ap})ellant had been admitted by the Corporation, as a freeman by birth, 
that it is 0}>en to them — the Appellant claiming to register under the Rei^ 
Act, as a freeman by birth — to call upon the Registering Barrister to acK 
into on inquiry as to the r€didity of the Appellant's admission to the finee^ 
of the Corporation, as a freeman hy birth : and CouUer^s Case, decided h 
tlie Twelve Judges, {c) is cited in support of this proposition. ItwiVli 
submitted in the course of the argiunent for the Appellant, that ConJUr*^ 
Ca«0 decides no such thing. But, before advertmg fiurthcr to that can ot 
present, it will bo more convenient to put fom-ard the several grounds, .on 
which the Appellant submits that the decision of the Registering BaniBlfli 
was erroneous. 

Ffi'st — It is submitted that it is a settled pnnciplc of law, that the vili 
dity of the titles of Corporators to tlieir franchise, who have beeo admitlo 
sworn, and in tlie actual enjoyment of their office, cannot be tried ia a co 
lateral and incidental proceeding. 

The following cases establish that proposition : — Sytnmers v. Tha jKm 
(d) ; The Kiny v. Hughes {e) ; The King v. The Corporation of I^r^ 
in Comicall (/). 

(a) 3 Law Rcc. (2nd scries) 230. S. C. Jones, Rep. App. 
(6} See Ale. & Nap. Ap. zv. (c) Alcoc1(*8 Reg. Ca. 7. (il) Cowper 489. 

(<?) Bam. and Cress. 378 (/) 8 Mod, 815. 
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I ^ case of SymmerB t. The King, it was laid down by Lord Mans^ 18dd. 

tJaak the disfrancliisement of a freeman, could be done only by wy?>r- ^ ' 

rHiinthe nature of a quo warranto, and that the Judge could not have Diskbt. 
into the question of the talidity of the men's titles collaterally at the 

>3d Mamfidd also says : '' But where the right of election is in freemen 
tlieir coiporate description ; whether they were duly chosen or not, is 
t. to be tried at the election of a third person ; but they must be pro- 
Hy <mtedr 

liere is no case in the books, the law of which is considered better settled 
L the above case ; and it is recognised as settled law, and was acted 
CI by the Court of King's Bench, in England, in The King v. Mein, (a) ; 
Tke King v. Hughes (h). In the former of these cases^ a rule had been 
dned, calling upon the defendant to shew cause, why an information in 
nature of a quo icarranto should not be exhibited against him, to shew 
what authority he claimed to be portreeve of the borough of Foweg, in 
MOftf, an officer elected by the Prince's tenants, duly admitted upon the 
ort Rdls, and by the inhabitants paying scot and lot. Lord Kenyan, in 
Mmndng the judgment of the court upon the motion to shew cause 
inst the rule, says : — '' But then it is objected, that the titles of electors 
amot be impeached through the medium of the elected ; and the case in 
"meper has been relied on ; but there, the electors were members of a 
xporation, whose titles might have been questioned in quo warranto 
ifinmations. ' 

nm same principle has been acted on, prior to the Reform Act, by Corn- 
tees of the House of Commons, in not trying the right to a corporate 
iddse by any indirect proceeding, where time and opportuni^ peiinitted 
wre had the question decided by quo warranto information against the 
potation. In Samttel Btueton's Case, (c) it was decided that the Com- 
tee would not question the title of a corporator when there had been time 
munre him by quo warranto. In Deane's Case, (d) the ?ame point was 
ided. And in the case of Weymouth and Mdcombe Regis, {e) the Corn- 
tee leAised to hear impeached the tiUes of voters who might have been 
»eded against by quo warranto. 

[ow this principle more strongly applies to the Registry Court. For the 
nan, it has been decided by Committees, (/) cannot vote until six 
iths after he has been registered. And an opportunity is thus afforded 

(a) 3 T. Rep. 596. (&) Bam. and Cress. 368. 

(c) I Peckw. El. Ca. 477. {d) 1 Peckw. El. Ca. 398. 

(e) 3 Peckw. Eh Ca. 239. 

(/) Jolm Power's C«9«i TovsImIi (Koapp« |ii4 pmbkri 418); 
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18S8. to ranoirea party hyquo warranto^ who imjRoperly usurps tlieofl 
^"^•^^ judgmoit in the quo warratUo will be the proper evidence f^aiuU 
JDiniEt. ^^ ^ ^^^^ ^^ ^ considered^ whether the |Reform Act alters tl 
principle of law^ of not allowing the right to a corporate finK 
questioned by a collateral and indirect proceeding. The ninth sec 
Beform Act, the 2 and 3 Will. IV. c.88, it is conceived^ deuly 
no SQch inquiry is to be gcme into.* 

The only inquiries justified under that section are, 1— 
claimant been admitted to his freedom P 2 — If so^ has he been k 
xeascm of birdi, manriagey or service ; <^ as an honorary fireenu 
admitted as an honorary fremnan, was his admission prior to t] 
March, 1831 ? 3 — ^Does he reside^within the seven statute mila 
second and third questions are established in the affirmative, it is 
that the ninth section authorizes no other inquiry ; and that the I 
Barrister has no right and no authority to enter into a question 
mlidky of the admission ; which would be indirectly to allow I 
fiandiise the claimant ; and has no jurisdiction to go behind the 
and to decide whether it was a case m which the inchoate righ 
mmiage, or sarvitude^ existed — an inquiry which would not onlj 
the individual, hot the rights of the Coxpooration at large. Si 
CKample, this question was sought to be raised before the Regist 
Tister; viz. whether^ to creato the inchoate right to be admitted 
man by birth, the claimant should have been bom subsequent to 
having been created a freeman. Is such a question^ affecting the 
-tion at large as well 'as the claimantto be discussed and decided b 
a tribunal asthe Registering Barrister ? What machinery does tl 
Act give for such on investigation ? Ee has no power to comp 
Auction in his court of the dty Charters or of any single docunx 



^ The 0th section is as follows : — 

" Provided always^ and be it " this act^ but so long on 

•* enacted^ that all freemen, free* ** shall reside within the" 

holders, and persons who by rear* ^* town, or borough, or wH 

son of any corporate or other right " statute miles of the usu 

are now by law entitled to vote at " election therein, have 

** the election of a member or mem- ** such right of voting as 

** hers to serve in Parliament for any *' in like manner as if th 

city, town, or borough, and all " not been passed : proi 

persons who, by reason of birth, " ther, that no persons i 

marriage, or service, or of any sta* " the tliirtieth day of Ma: 

tute now in force, shall be at any " year 1831, have beeji o 

'* time hereafter admitted to their " shall be admitted, as 

" freedom in any city, town, or bo- ** freemen, shall be entitl< 

'' rough, ^endin^ a member or mem- " tue of such adm>.88ion 

*' hers to Parliament, shall, after ** register as frevmea 'i 

f' such registration as is directed by f[ act." 



4t 
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cr can he enforce tlic attendance of a T^itness. His power extends no for- 1 888 



In re 



er under Ae 39th section of the Reform Act, than to fine, in a sum not 

ccee£ng ten pounds, any person who " shall refuse to be sworn, or to give Disney'. 

evidence before him, upon the investigation of any claim to register, 

without sufficient lawful excuse to be allowed by him, or, in default of 

payment of the fine, to commit such person to the gaol of the county, " 

dty, or town respectively for any term not exceeding two calendar months.**' 

Is ditty, under the 17th section, is, that he *' shall inspect and examine 

CTwy deed, lease, or instrument so produced, and shall investigate the 

cUmmade thereunder, or otherwise, to be registered, and shall determme 

vpm the validity or invalidity of such claim, and shall and may examine 

sod inquire, as well by the oaths of the claimants, as by any other cvidenco 

(jfired in support of, or in opposition to such claim, whether such claimant 

botisnot to be registered as a voter for the county, city, town, or borough, 

1o idnch his claim shall relate and shall also inquire, by any of 

Hit means aforesaid, as he shall think fit, into the truth of tlie several - 
pvticnlars required by the provisions of this act, or required to be stated 
jU any oath by such claimant hercinafler prescribed to be taken for such 
registry ,** 

Inqniries of the important native above alluded to, it is siibmittcd, were ne- 
8f intended by the Legislature to be prosecuted by the Registering Bar- 
ster. The question to be decided before such tribunal is — ^whether the' 
l>inant has been admitted to the particulaor description of fireedom, which, 
y the 9th section, gives the franchifie of voting ; and not, the validity of 
^ adnussion. If a party exercise the franchise of a freeman by reason^ 
r right of birth, marriage, or ser\'ice, never having had an inchoate right, 
*i 4e allegation be Halsc ; it is submitted, that a qtto warrantcTyfouid • 
My lie against him. 

The case however, of The Que^n v. Cowen, (a) is relied on as an autho- 
^» to show that a quo warranto would not lie agamst a party, for usurp- 
•g 4e fitmchise of a freeman by right or reason of birth, marriage, or ser-' 
tofc, if he were an honorary freeman ; and that therefore, the question 
■yke raised at the registry. That case decides no such thing. A rule 
•'obtained against the defendant George Cowen, to show cause why an 
lionnation in the nature of a qtw warranto should not be exhibited against 
■>jto show " by what authority he exercises the franchise of a freeman by 
i^t of marriage, of the Corporation of tiie City of Dublin." The 
^ were of opmion, on the affidavits, that the Corporation had a right 
• create freemen by right of marriage, in contradistinction to honoi"ary 
^Bnien. 

(a) 6 Law Recorder (secoiia series) 334 ; S. C. Jebb and Symes, 223, 
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1638 The Court therefore were bound to discharge the conditional order, i 

'-^ T ^* cUd not raise any question as to what the rights, which flowed from a 
DiBNBT Daission to freedom by reason of marriage, were ; the passage from J 
Burton's judgment shewing that the defendant had established a dear m 
rity, hi the words of the conditional order, *' to exercise the francbiae 
" freeman by right of marriage." At the same time, it may be wcry doi 
whether the conditional order could have been framed to raise the qn 
of whether the right to register a vote flowed from such franchise ; be 
if it be clear that the claimarnt is a freeman by right of birth, mairia 
servitude, and that this is not disputed, the Registering Barrister ma 
cording to the language of the Court, be the proper tribunal to d^e 
whether the privilege of registering a vote be annexed to such frax 
If a party be rightfully admitted to the freedom of the Corporalio 
freeman by marriage,-»as was the case of The Queen v. Cawen, it i 
mitted, a quo warranto will not lie. But if a party were wrongfril 
mitted as a freeman by birth, marriage, or sendtude, and without I 
any inchoate right, it is conceived a gtio warranto would lie. 

If the right of the Corporation at large, to create freemen by birth^ 
riage, or servitude, as contradistinguished frxnn honorary freemen^b 
puted ; and that it is alleged, that the Corporation have usurped th 
vilege of creating freemen by right of birth, marriage, or service ; is 
a case, a j^ warranto perhaps might be filed against the Coiporati) 
such alleged usuipation. Rex v. the Mayor and Aldermen of He§ 
(a) ; and see Rex v. Breton, {h); or perhaps a criminal information : 
an information in the nature of guo warranto would, it is conceived, al 
against the party who usurped a franchise which the Corporation ha 
authority to create, Pa^e v. the King in Error, (c). If the right o 
Corporation at large, to create freemen by birth, marriage, or serviUM 
contrasted with honorary freemen, be admitted ; but it b alleged that i 
or C. D., although admitted as a freeman by right or reason c^ birth, 
riage, or servitude, (as the case may be,) had or possessed no such ind 
righ^ and never was descended from a freeman or was not the husboi 
a freeman's daughter, or had never duly served an apprenticeship ; in 
cases, it is conceived that a quo warranto would lie againt the indii^ 
to show by what authority he exercised the franchise of a freemfl 
right of birth, marriage, or senitude, (as the case may be) ; and 
turned out on the affidavits, that he was not entitled to his freedom ia 
particular capacity, judgment of omter should be pronounced against 
(or exercising the franchise of a freeman by right of birth, marriage, oi 



(a) 1 Lord lUym. 426 ; 1 Salkeld, 374. (6) 4 Burr. Zt^h 

(c) 2 Rid^. r, C. 443, 
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ida, {ta tbe ease tnight be), aiid for this reason; — ^thatif Uie frotkhise of 1838 
reeman by birth, marriago, or servitude, have privileges aiuiexcd to it, such ^^■*v*^ 
Bt light to register a vote, which do not belong to an honorary freeman t). j " !^ 
»lcd sincQ the 30th March, 1831, it is an usur])ation to exercise the 
i&ttluBe of a freeman by right of bu'th, marriage, or servitude, by a person 
10 never possessed the inchoate right, to warrant his bemg admitted to 
Mi frauchisob It is submitted that it would be no answer to a quo tcarr 
MUo, to say ; although I have no right or title to the h'anchise of a frce- 
Uttihy birlh, marriage, or servitude, yet I am an honorary freeman. The 
epljto that wotdd be, that you cannot, under colour of one fi'anchise, ex- 
sow sod claim a totally different iiianchise, to which additional privileges 
oe umexed ; and judgment of ouster ought to go against him, to remove 
bim fipom the franchise of a freeman by right of birth, marriage, or service 
(H tljte case might be). 

> In the case of The KUig v. Wakdin, (a) it was held that a quo warranto 
iQuld lie against a party, for cxcrcismg the office of member of a company 
i^ tailors ; because, ho might, as such member, claim at any time to bo 
limitied a freeman of the city of Litchfield ; so here, if a person, by reason 
o{ being admitted as a freeman by bu*lh, marriage, or sei*vitude, has a right 
to claim, 0$ ntch freeman, the important privilege of registering a vote, by 
viitQe of the 9tli section of the Reform Act, a qiio v:ai*ranto would lie 
■S'inst him, for exercising the &*anchise of a freeman by birth, marriuge, 
wsmtude,from which such privilege flowed. And if it appeared that, by 
hud or mistake, a party who had no pretence to an inchoate right by birth, 
Wiiage, or servitude, was admitted as if ho had such inchoate right, it is 
wboiited, that judgment of ouster from the franchise of a freeman by 
B|^ or^reason of birth, maniage, or servitude (as the case might be), 
»nU be pronounced. For, since the Reform Act, the fi-anchise of a free- 
•MD by birth, marriage, or service, and the franchise of an honorary free- 
■W» an different : and they would not in any way interfere with the 
pv^'s beiag afterwards admitted to his honorary freedom. 
. If this be so, the question of the right of the Corporation to create frcc- 
•Jwa by reason of birth, marriage, or servitude, should not be raised before 
'^ Sffllistry tribimal ; the proper remedy, in such case, being, as it is sub- 
•"iftrf, .either by a proceeding against the Corporation at large, or against 
I angle Corporator; and should not be raised before the Registering Bai- 
*^ But if the right of the Coi-poration at large, to create freemen by 
*Wv marriage, or sen-ice, as contrasted with honorary freemen, be ad- 
*^^; and that the matter comphuned of is, that apersoti having no »n- 
^ ri^ht by reason of birth, marriage, or service, has boen admitted 

(a) 1 Banst and Adol Mi 
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1838. to the franohiie of a freeman by birth^ mamtge, or service, from whicb 1 

"^^^^ important privilege flows of registering a rote ; that in saeh case, qua «n 

DiSKBT. ^^^ ^'^ against the individual usnrping that franchise ; and that the anil 

ritics referred to in an early part of the argument establish, that it is omif 

quo wmrantOt and not by any coUateral or incidental proceeding, that i 

franchise is to be disputed ; and that the ninth section of the Refenn A 

so iex from being at variance from, is in exact accordance with, this le^ 

principle ; and that it would be monstrous to hold, without express coerri 

words in the Act, that a tribunal, which, frnm its want of power to coni| 

the attendance of iivitnesses, and production of documents, is totally incoi 

]>etent to decide satisfietctorily, should have the necessity imposed on it, 

determining on the existence or non-existence of that franchise fr«n wU 

* the privilege claimed flows. 

It may further be observed, that the said 9th section prondea and enaa 
that all freemen admitted by reason of birth, marriage, or service, as ther 
mentioned, should after registration, and while resideDt, have and enjoy si 
right of voting as fully and in like manner as if that act had not bN 
passed. An important consideration therefore arises as to what may Ik 
been the right of voting enjoyed by such freemen before the Reform ^ 
It was regulated solely by the 4. Geo. 4. c. 66. And here it may be p 
per to premise, that freemen had never been registered as electors of a Me 
ber of Parliament, until after the passing of the Reform Act. It was <n 
required that proof should be given of their freedom, at the poll, when it 
came up to vote. 

The 4. Geo. 4. c* 66, is entitled ** An Act to consolidate and ameod t 
" several acts now in force, so far as the same relate to the election and ndc 
^ of Members to serve in Parliament, for Counties of Cities, and Cointi< 
" of Towns, in Ireland." 

In the 30th, 45th, and 46th sections of that act, are enumerated all A 
imtrumenU of emdence, by means of which the right of votimg of efci 
freeman is to be determined. No provision is made for compelling prodn 
tion of the charters of the Corporation, or getting evidence as to the en 
toms by which its powers of admitting freemen are regulated. 

By the 32nd section it is enacted, ** That no person shall be admitted 
*' vote as a freeman, at any election of a Member to serve in Paiiiamei 
'* whose freedom shall not have come to him by service, birthright, or mi 
" riage, unless he shall have been elected or admitted to his freedom, 
" his freedom shall have been granted to him, six calendar months at t 
** least, before the teste of the writ for holding such election." This aecti 
was evidently levelled against the evil of making occasional fr^eemen, w1 
the Legislature assumes, were always of the class called honorary fr^eemc 
and although all freemen were entitled to vote at elections, yet a restiicti 
existing as to honorary freemen^ (viz., that they should be six months fiei 
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thidk did not eodrt as to tbose who were free by xeasoo of birth, mandage, 1888 

the inquiiy into the nature of the fineedom was most mateiial ^ "t ■-j' ' 
this statute, as it wouldj In many cases, have detennined the right iv^irEr 
o( tibe indiFidual to vole. 
TFhe Act then pioeeeds, in the 62nd section, to detail the process of poU« 

IHm Ad then directs Aat, in case of oljection to a TOte, the deputy shall 
imJcs a memotandmn shewing for whom the vote has been givenj and shall 
fefrwnd the obfectton to the Returning officer, or his Assessor, who shall 
'docide whether the vote is to be allowed or rejected. 

The d5th Seeticm then enacts, ** that if at any election for a member or 
^mcBibere fer any County of a Ci^ or County of a town in Ireland, it 
" shall a{^>ear to the returning officer or officers, that any person tendering 
''bis fots or offering to poll at such election, has personated any freeman 
"fcr the purpose of polling at such election, or that such pers<m is not a 
"fieonan, or (unless the freedom of such person shall have come to him 
"bf serrice, birthright, or marriage,) that he has not been admitted to his 
"fieedom, or that his freedom has not been granted to him six months at 
''the least before the teste of the writ for holding such election, then in any 
^^or either of such cases, such returning officer or officers shall ngect the 
''n>ie ef the person so tendering such vote, or offering to poll at such 
"election.- 

The abore sections of the 4 Geo. 4. c. 66, comprise the whole code of 
^» regulating the ri^kU of voting of freemen, prior to the passing of the 
B^fovm Aet : and from eren a cursory view of them, it must be seen, that 
^ xetnming officer could make no inquiry at the poll, into the Talidi^ of 
^ party's admission in any particular capacity, or into the existence or 
^^on-enstence of the claim on which his admission purported to be grounded. 
^th all that, he had nothing to do. He had no mode of acertaining the 
^^ beyond the mere statement on the &ce of the endy ; and even though 
^ 6ets had been fully and accurately detailed in eridence, still, a know* 
ledge of the diarters, usages, and customs of the Corporation, would have 
''fxxied essential ingredients to his deciding upon the law which resulted 
fi^m those fiicts. The duty of the returning officer was merety to satisfy^ 
"miMlf, by inspection of the Corporation books and entries therein, that 
^ party had been de/aeio admitted as a freeman in a certain capacity; or 

calt^jnr months before the teste of the writ It was not possible for him 
^ iBstitute effectual inquiries into any alleged usurpations of the franchise. 
Pin^iog the admission of the voter duly entered in the Corporadon books, 
^® permitted him to poll, leaving it to the Court of Queen's Bench, {" the 
^"^J tribunal for the direct trial of Corporate rights," 3 Dotyl EL Ca. 70.) 
^-.^eteonine whether he was rightly or wrongly admitted. 
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1808. Ith linbtmitcd, that a simQar course ought to be ptifsucd by tbe R^ 

In^f^ tering Barrister. He has only to satisfy hhnself that the clamumt his b 
DiSNsr. de fsKtor " admitted to his freedom" by the Corporation, *by reaMm 
bnlh, marriage, or service/' and that he is resident within seven statute mi 
of the jAace of election. This is all that is required of him by the^l 
Section; and there is no other section of the Act, which enable&cnraiiAMiH: 
him to do more. He cannot summon before him, neither can the clam 
by any process compel the attendance of, the officers of the Corporatioi] 
large, or of any of its minor guilds ; in whose absence no snch inquiiy oo< 
be prosecuted, with justice to the claunant. When seeking his freedo 
he may perhaps have known or declared nothing further thai) the pedig 
of himself or his wife, or the name of the person to whom he served his f 
prenticeship : all else after due ascertainment of these facts, the CoqM>r 
officers have taken upon themselves to decide and arrange, without furtl 
reference to the claimant, until ho is called upon to attend and be gwo^ 
Whether the corporation at large, or the minor guild, may have bemi rij: 
or wrong m dieir proceedings, is a question which could never be detid 
without reference to the Charters and Corporation books, and mthout t 
evidence of the officers of the Corporation or Guild, none of which 1 
within the claimant's power to produce or even to examine. It would thei 
fore be as unjust as, it is submitted, it is contraiy both to the IcUer ai 
tlie spirit of the Reform Act, to make the claimant's right to register as 
freeman by reason of birth, marriage, or servitude, to dep<md upon the r 
suit of inquiries into the validity, rather than the fact of his admission 
such capacity ; inquiries which, confessedly, the tribunal is incompetent 
conduct satisfactorily. 

But there is another consideration, viz. whether the Cotmsd for t 
Respondents are vreU foimdcd in then: allegation that C(ndter*9 C(m, ( 
is an authority at variance with the principles contend^ for in the previa 
argument ; and whether it was competent for tlie Res|)ondent to enter ic 
the investigation before thie Registering Barrister, touching the validity 
the claimant's admission to the Corporation, as a freeman by birth. 

Before adverting more particularly to Coulter*9 Case, who claimed 
register as a freeman of the borough of Dundalk, by birth, as a aon o4 
freeman, it will be proper to call attention to a decision of the Houses 
Lords in this Country, as to the right of admission to the freedom of tk: 
Borough, solemnly decided on quo tearranio. The case is Page in Err^ 
V. The King, {b). In Uiat case, an information in the nature of a g 
tcarranto was filed against Page and others, for having taken upon theP 
pelves to exercise and use the privileges^ rights, and Atuiohises of freest 

(a) Ale Reg. Ca9. 7. (&} 2 Ridgw. ParL Ca. 442. 
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}f tlid Borough of Dundalk. The plea to the uiformation set out certain 1^38. 
otters patent of Charles the Second^ iDcorporating the Borough oiJ}undalk, ^""fn^B^ 
nd gnmtuig that the Bailiif, Burgesses^ and Commonajtr^'^ should have disnbt* 
Qiwtgr Had authority, from tuue to time, to elect and admit atiy pqrson .or 
sreoiis of the commonalty of the said Borough, in the place or places of 
ly memheror memhers of the commonalty of the said Borough, who should 
u.tiiiie to time be diitfranckUed, and in the place or places of any deceased 
"aark os persons, who shall be of the commonalty of the said Borough." 
rho plea then stated an assembly held of the baililF, burgesses, and 
UKxcmalty, on the 9th of Aitgiist, 1782, who then and there duly elected 
» JPage and the other defendants below, who were duly and regularly 
i^'tcd to be of the commonalty of the said Borough. The plea then 
oiAt the taking of the several oaths, &c., then required by law, but did 
staite that any vacancy had occiured by disfranchisement or death, as 
by the Letters Patent set out in the Plea, 
fourth issue joined was, that the defendants below were not duly or 
ly juhnitted. A special verdict was found, setting out the letters 
and the several facts at length ; and, on the fourth issue, the Juiy 
that the defendants below were admitted to be of the commonalty ; 
hether duly admitted or not, the Jurors are altogether ignorant, &c. 
xiridgment having been given for tlie Crown in the King's Bench, a Writ 
El nor was brought to the Irish House of Lords, where the judgment of 

King's Bench was affirmed, 
^xxim this decision — a solemn decision, by the proper and legitimate 
urse, namely, by quo tcarranto, it appears that there is not in the borough 
^yundalk, any right by reason of birth to be admitted as a freeman — that 
^ number of freemen is limitted — and that it is necessary that a claimant 
e'ldng to establish that he is a freeman of the borough ot Dundalk, should, 
making out his title, shew that he was admitted to fill a vacancy occasioned 
' fM death or disfranchisement of one of the limited number of freemen. 
^*»» of course, is to be established in the usual way, either by an entry in 
® Corporation books, or by a certificate of the Corporation. 
^o^, what was Coulters Case ? He produced as a witness the Town 
^k, who produced an entry in the Corporation book of Coulter*s admis- 
**^ •« a freeman entitled by birth. 
-* he Judges were unanimous for the rejection of the vote. 
^ow, in the first place, where tlic House of Lords had decided on a quo 
*'>VMift> against a person claiming to be a freeman of this very borough, 
^^ DO freeman could be admitted unless on a vacancy in the limited num- 
^ <2ieated by death or disfranchisement, and that the onus lay on the 
^y daimmg the fi-anchise to show that he was admitted on such vacancy 
^ted by death or disfranchisement, it may have been considered after such 
^^i^n, that the entry produced was not jnimd f<Kk evidence* But it ici 
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COMMON PLEAS. 

HILARY TERM, 1839. 
Thtnday, fl4th January. 

PRACTICE^SETTINO ASIDE REGULAR JUDGMENT- 
REPLEVIN. 

Rtam in R^lenn e. Faarcis and odien. 

The Conrtwia Hr. Jahbs H. Blaeb, Q.C,, applied on behalf of tlie defiandan^ to set 
xeguUr jodg. ^^ ^ judgment marked in this cause on the 29th of November hasL 
ment, where a Jq consequence of the ilhiess of her attorney on the 21st, she applied A^ 
taUtj hat been four days further tune to plead ; and during that period, Mr. M'Namaim h^^ 
^T^][^P|^. attorney, died on the 16th of January. She appoyited another attorney 
time ; and al- filed pleas in bar, thinking that the judgment had not been marked, 
time^for plead- ^^ "^^ }aiovr of it, till she was served with the writ of inquiry for the 2*^^ 
ing had been instant Never received any notice till then. She swears positively a^ ^ 
Oai^ed, ^ ^'^ that, and says as to the nierits, that she &i# a /^^ oM^yictf dlg^S^ ^ 
merUipOi Aeii advued andleUeceg — meaning that she has a just defiance, 
and as she is advised and believes, a legal case on the medta. 

Mr. H. Martly, for plainti£ — The simple question here to be decided Ijr 
the Court is, whether they will now set aside this judgment, iriiieh is r^gnkr 
in every respecL There was ample time to have pleaded, lor the nde Iv 
judgment was not entered for some dajrs after we were entitled lo it. 
The avowries were filed on the 8th of June. Thqr let the whole of i^^ 
vacation pass, and not till sixteen days after our judgment was maiked do 
they file their pleas in bar ; two pleas nontenuit and riem in arrear. Tl=*^ 
affidavit of merits is quite insufficient^— it satisfies no one of the rules di-^^ 
have been laid dowa. mih regard to such affidavits. 

Chief Justice Oohertt. — We cannot in this case i^ply thestric^^^^ 
rules with regard to the affidavits ; there is a fatality occurring of her tttof^^^ 
ney d^ing ; and although the affidavit of merits is defective, still we tbiijk ^ 
that the judgment ought to be set aside. 
Mr. J. H, Blake, — ^We will go to trial at the sittings after this term. 
Mr. Martly. — They affixed no terms by their notice, and we are therefore 
entitled to the costs. 

Per Curiam.^-Let the judgment be set aside on paying 

the costs of marking the judgment, and 
of this motion. 
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IRER— EFFECT OF PLEADING OVER— ACTION ON 

REPLEVIN BOND. 

looc V. O Haha.* 

URRER. This was an action in debt, brought by the plaintiflF, as ^'^^ ^^^^ 

« of the 8heri£F of Kildare, upon a replevin bond. the assignee of 

declaration stated, that, on a day mentioned, certain goods and *^^J^ in^pur- 

I were in the possession of the plaintiff, and being so in his pos- tuance of a 

,one Somers sued out of Chancery certain writs of replevin, di- ^i^ issuii^out 

to the sheriff, and that thereupon the sheriff, according to the form ^^ Chancerj. 

A t e r*-ij/.t ti i.the declaration 

statute, &c., took from Somers, the defendant, and another, their stated that the 

nd several bond, conditioned for the said Somers appearing in the ^^^ndition of 

' ^ '^'^ , , the bond was 

of Common Pleas, in the then next term, and prosecuting his ac- to prosecute 

replevin tcith effect^ and without delay^ against the plaintiff for ^g^^^l^ji ^xh-- 

of the goods, and for a return thereof, if return thereof should be out delay," 

ed. That thereupon the sheriff replevied the goods. That the fendant plead* 

imers, in the then next term, appeared and declared against the ^^ ^^^^ ^^ ^^^ 

, prosecute the 

F in this action, who pleaded non cepit That the said Somers af- suit ** without 

ds entered & nolle prosequi^ upon which judgment was entered for <J^'"7> ^^ 

intiff in this present action, being the defendant in the replevin the defendant's 

There was then an allegation, that Somers did not prosecute his admitted That 

ith effect, whereby the bond became forfeited, and that the sheriff they were bad. 

ards duly assigned the said bond to the plaintiff, according to the jected that Jie 

>f the statute, &c., whereby an action accrued. To this declara- declaration was 

alrto bad on ge • 

le defendant pleaded, Ist, A'on estjaclum. 2d]y, That the sheriff neral de- 

t assign modo et formd. 3dly, That Somers did prosecute his J^^j^^^'^^aj "j°* 

plevin suit in the declaration and bond mentioned, without delay, bond was eie« 

at final judgment was had thi reon as soon as same could have been ^Jl^^^r^^r" * 

?d, according to the course or practice of proceeding in the rent ; Hild, 

,of Common Fleas: and 4thly, Tliat the said Somers did pro- in the declara. 

his action of replevin against plaintiff tcithoul delay. To the ''«>" ''*' <^"»'«*J 

* n . . 1 ^^y ^^^ implied 

It pleas plaintiff demurred generally, and settmg out, as special ajmissions in 

that those pleas did not stale Somers to have prosecuted his suit il»e <l*?^endaiu*s 

feet. pbintirsiigbt 

der in demurrer. 



to sue. 



* This case was argued in Michaelmas Term. 
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CASES IN THE QUEEN'S BENCH, 



1838. 




OUARA. 



Mr. BUtfid, with whom was Mr. Maitley^ Q.C, for the plaintiff, oon 
tended that the pleas were bad, as nut answering the conditioQS of th 
bond declared on, which, being to prosecute the replevin suit, and mak 
return, were separate and distinct conditions. Morgan v. Griffiih (a] 
That the breach of any one was sufficient. Vaugfian v, Morris (b) 
Diets v. Trueman (c) ; Gwillim v. HoUn-ook (d) ; and that the legi 
nu*aning of prosecuting with effect was prosecuting with socceas. Turme 
V. Turner (e) ; Perreau v. Levan (f), 

Mr. Westy Q. C, and Mr. MoncJum^ for the defendant, admitted tha 
the pleas were bad, but fell back upon the declaration, which, they oon 
tendtid, was bad on general demurrer, it not appearing on the &oe c 
that pleading, that the sheriff was authorised to take the bond dedans 
on, or to make an assignment of it, which could only be under 36 G* 
c. 38, corresponding with the English statute, 11 C 2, c. 19, or 8 G. 1,^ 
6, ss. 5 8c 4. The 36 G. 3, c 38, was expressly confined to distresses C 
rent, and not to any other species of replevin ; so that the omission 
the declaration, in this case, of an averment of a distress for rent, is fiife 
unless it could be brought within the 8 G. 1, which, although applymi 
to all replevins, yet only enabled seneschals and officers of inferior coax 
entitled to grant replevins, to take a bond from sureties for prosecotii 
the suit, and to make returns (the words, with effect^ and widunU dei^M^ 
being peculiar to the 36 G. 3,) and to assign the same, and did not e: 
tend to replevins in pursuance of a writ from Chancery. This questio 
whether such a bond as the one declared on is assignable, under Hie 
G^. 1, c 6, though touched on in Caithnes* v. Murphy {g\ was not dc 
cided by this court. 



Mr. Maitley replied, and contended that the judgment dionld be hr tlM 
plaintiff: first, on the ground that the defendant, from having plesde^ 
over, and, from the manner of so pleading, had cured any defeet Uien 
might have been in the declaration, and to raise the question songht ontb^ 
other side, the defendant should have demurred specially ; but that, w^ 
the record now stood, theconrt should presume that there was adistreii 
for rent, as there was no averment in the declaration that there was ao 
such distress ; and further, that there w^as nothing inconsistent wiih 
there having been such distres The declaration stated the takisg of i 
bond, according to the form of the statute, and the plea is not that the^ 
was no distress, but impliedly admits it, as it is in effect, a plea of peribnn 



(n) 7 Mod. 380. (i) Cas. Temp. Hard. 137. 

(r) 5 T. R. 195. {d) 1 B. & Pul. 410. 

{ej 2 B. & BiDg. 107. (J J 5 B.& C, 281 ; S. C. 8 D.& R. 72. 

{y) 1 8m. & B.I. 
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BcmroXy J. Snppose an action brought on a common bond, 
«on claiming as assignee, and that the defendant pleaded per* 
if would that entitle the plaintiff to judgment?] — In the case 
16 court, no state of facts would give the plaintiff a right to sue 
liere is, by implication, a good bond and assignment, referring 
ite authorising such, and the court, where a party pleads over, 
e such intendment as will support the pleading. Vtvian f. 
'(a); Glasscock v. Morgan (b); Fletcher v. Pogson (c). — 
roN, J. There is another case, Cox t. Nash (d), as to the 
pleading over. There, pleas, which would have been bad, if 
I to, were held to have been cured by the replication.] — Se- 
iven supposing that it cannot be presumed that there has been 
for rent, so as to bring the case within the 36 G. 3, yet it is 
ly within the 8 Cr. 1, c. 6, which has been held by this court, in 
y*Li/hane(e)f to be a remedial act, and, as such, should receive 
sonstruction. That case decides, that in cases of replevin by 
lerifis are within the 8 G^. 1, c 6, althoi^h not expressly 
nd the case of Caithness v. Murphy (f) decides th^t the words 
nd other officers having authority to g^nt replevins extends 
« of a sheriff replevying goods, under a writ of replevin out of 
As to the bond containing the words, " with effect and 
lelay,'* being more than that act requires, it has been held, the 
Liug a bond for more than required by the statute will not 
\ bond. Caithness v. Murphy ; Short v. Hubbard (ff). 
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Tuesday, January^ 29/A. 

•I, J., this day delivered the judgment of the court. — This is 

by the assignee of a replevin bond, by virtue of a writ issuing 

Court of Chancery, and the defendant is one of the sureties to 

The defendant pleaded four pleas; 1st, a plea of noit est 

Sd, that the plaintiff was not assignee, and these pleas con- 

the country, and issue was joined thereon ; but no question has 

« them in the present argument. To the other two pleas 

have been taken, and it is admitted that they are demurrable, 

the defendant insists that the declaration is bad upon general 

and it is upon this the entire question depends. The plain- 

i assigpfiee of the sheriff, under a statute in force in Ireland, 

vests bonds in the assignee ; and the mis- pleading, alleged 



) Cro. Car. 184. 
» SB. &C. 192. 
) 2Fox& S. 16:). 



(y) 2 Bing. 349. 



(6) Cro. Car. 184. 
(</} 2 Moo. & S. 434. 
(/) 1 Sm. & B, 1. 
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as an objection to the plaintiff's Aacceeding in the action, is, that It is m 
alleged that the distress was a distress for rent. In order to sastai 
such an objection now, it mnst be one which wonld be a good groan 
of general demurrer to the declaration ; and the objection in the presei 
case is this, that the bond executed was upon a replerin, under the S 
G, 3, c. 38, which directs bonds to be taken upon distresses for ren 
and vests the legal right in them in the assigpfiee ; and that, therefor 
the assignment of it could be ralid only if taken for a distress for ren 
and the plaintiff was bound to make such an averment in his dedaratioi 
which he has omitted to do in the present case. One answer to tbi 
has been, that this is not a ground of general demurrer, and only 
gronnd of special demurrer, being merely matter of form. It ift ik. 
necessary to decide this point, but it appears to us to be matter of mm 
stance, and that if this declaration had been demurred to, it might 
demurred to generally. It has been urged, that this is a good dechiH 
tion under the B &• 1, c 6, which directs and authorises taking replew 
bonds in all cases ; the question came before us, in the case of Caf^ 
ness V. Murphy^ whether that act extended to Chancery replevins, 
only to those issuing out of inferior courts, and the court did not \\m 
give any opinion npon that question, nor is it necessary to decide 
now. It appears to me, to be a declaration upon a replevin bond, 
clearly under 36 G. 3, c. 38, as if it stated it was so, but neither ujp 
this is it necessary to give an opinion, as it does not interfere with % 
principle npon which we decide this case, which is, that although ^1 
might be ground for general demurrer, it may have been cured by ploa 
ing over. The dd and 4th pleas cured the defect, by an implied admj 
sion, that the plaintiff was the assignee of the sheriff. The condition • 
the bond was, to prosecute the suit <' with effect, and without delays 
the plea stated, that he did prosecute, &c., " without delay,'* and wi^ 
therefore bad ; but there is a direct authority to shew, that when a plea 
of that kind is put in, to a declaration which states* that plaintiff ii 
assignee according to the statute, &c., and the defendant does not den^ 
that, but insists npon something as an answer to the declaration, anc 
states performance, he admits the party's right to sue, and cannot after 
wards take advantage of the omission of an averment like that in th* 
present case. The case of BeaU v. Simpson (a) is quite in point wit! 
the present. The present case is rather stronger, as in the former th 
plea was to a collateral matter. 

Judgment for the plaintiC 



(a) 1 Lutw. G32. 
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Friday, January 25th. 

PRACTICE— AMENDMENT OF DECLARATION- 
ATTORNEY'S NAME. 

Lindsay v. Vauohan. 



Mr. Nelson moved to amend a declaration, withoat prejudice to the 
rales to plead. The declaration was filed three days ago, no copy had 
been taken out, and notice of this motion had been served apon the de- 
fendant's attorney. The amendment songht was to attach the attorney's 
name to the declaration, which has been omitted by mistake. In Jame- 
$on T. Dunkin (a), the oounsers name was omitted, and an amendment 
was allowed on the same terms. 



The court 
will allow a 
declaration to 
be amended, 
by attaching 
the attorney*8 
name to it, 
without preju- 
dice to the 
rules to plead. 



Perrin, J.— The authority is with yon ; you may therefore amend. 

Motion granted (6). 



(a) Batty, 474. 



(b) See next case. 



Fridayy January 25th. 

PRACTICE— AMENDMENT OF DECLARATION 

COUNSEL'S NAME. 

Kbbnb v. Graham. 



Id this case there was a notice of motion, on behalf of the defendant, 
for an order to take the declaration o£F the file, there being no counsel's 
name signed to It ; and a notice, on behalf of the plaintifi^, for lea^e to 
amend, the omission having occurred by a mistake of the clerk. The 
declaration was filed on the 22d of January, and the defendant's notice 
aenred on the 23d. 

Mr. Joy, for the defendant, submitted that this declaration was a nul- 
lity, and should be taken off the file. If it was a plea, the plaintiff 
might allow the time for pleading to pass, and mark judgment as for 
want of a plea. The plainti£F has entered the rules to plead to a deda- 
ration which is a nullity, which is clearly irregular. 

Mr. Nelson contended that the defendant had suffered no expense or 
incoDTenience. The declaration contained a count upon a bill of ex* 



The court 
will alloWa 
declaration to 
be amended, 
by putting the 
signature of 
counsel to it, 
where it has 
been omitted 
by mistake, 
without costs, 
and without 
prejudice to 
tlie rules to 
plead, altho' a 
motion is 
made to take it 
off the tile fc 
irregularity. 
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cliange, and the monej oounts, and there eouM be no doabc aboot the 
plea. The case of Jameson t. Dunkin (a) was directljr in point. 

Perrin, J. — Were yon, Mr. Joy^ at any costs before yoa aenred 
your notice of motion ? 

Mr. Jay was not aware that any costs had been incurred at that time* 
The case of Jameson t. Dtmkm was not argned. 

Per Curiam. — Let the plaintiff be at liberty to amend, without costs, 
and withont prejudice to the rules to plead. 

Leare given to amend. 

(a) BaUj, 474 



The court 
will deem the 
aerriceof an 
ijectment for 
Don- payment 
of rent, in 
Dublin, good 
terrice, the 
•ame lutring 
beenpoated on 
tbepremisea^ 
where all the 
partial to be 
lerred cannot 
be ditcovercd, 
and every per. 
ion interested, 
who could be 
be disoorered, 
waaterredtand 
alio a receiTer 
appointed at 
the instance of 
a mortgagee of 
the lease 
sought to be 
ericted. but 
the residence 
of the parties 
in Dublin must 
in the affidavit. 



Saturday f January 26th. 

PRACTICE— SUBSTITUTION OF SERVICE— EJECTMENT 

FOR NON-PAYMENT OF RENT. 

Lessee of Barclay and Gumlbt v. the Casual Ejector. 

Mr. Callaohan applied, on a former day, that the service of the sum- 
mons in ejectment in this case should be deemed good service. The 
ejectment was brought for non-payment of rent. The lessor of the 
plainti£F was the mortgagee of the tenant's lessor, and a receiver had 
been appointed by the Court of Chancery, at the instance of a mortgagee 
of the lease sought to be evicted. The affidavit of the process-server 
stated, ^* that the premises for which the ejectment was brought were 
** situate on George's- quay, in the city of Dublin, and were in a ruinoos 
^* and dilapidated condition, and that they had been presented as a nui- 
** sance by the City Grand Jury ; that he had served the receiver, 
'< and several of the tenants who claim an interest in the premises, per- 
" sonally ; that he served the tenant against whom the application was 
** made, by posting the ejectment on the premises, but that he could not 
« discover the residences of these parties, although he made every exer- 
** tion in his power to discover them, and that they have no beneficial 
" interest in the premises.** 

Crami>ton, J. — The affidavit is insufficient, in not stating, particularly, 
be ncgatiTed, end the exertions made to discover them particularly slat cd 
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whst exertions the proceta-serrer had made ; and also, in not negativing 
thtt Act that parties were resident in the city of Dublin. 

Mr. CaUaghan reoevred his applicHtion this day, upon an amended 

affidarity in which the process-server stated, '' that before the posting 

^ of the ejectments in this case, he went to John Dunne, of Wicklow- 

^ street, in the city of Dublin, who is one of the tenants of the premises, 

<^ and t;1ie husband of one of the daughters of the lessee in the lease 

** sottg;'lit to be evicted, and having served said Dunne, inquired of him 

^ the residences of the respective tenants ; that Dunne informed him of 

<< the residences of the other parties, but stated that he could not inform 

<« him where the parties in question resided, although he had been pre- 

«< viodsly well acquainted with them ; and that he, Dunno, did not think 

4C tbey were resident in Dublin, or in Ireland, as he must have known 

«« it, if such were the fact.** In the case of Lessee of Uime v. the Casual 

Ejector (a), this court granted a similar application. 

per Curiam, — Let the service already had be deemed good service, 
upon posting this order on the premises, and serving the receiver with 
the same. Motion granted. 

(o) Q Law Uec N. S. 2 JO. 
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Wednesday^ January SOih, 

PRACTICE— EJECTMENT ON THE TITLE^CHANGING 

THE VENUE 

Lessee of Jackson v. Lodge. 



Thia was a motion to change the venue from the Queen's county, to 
the ooanty of Kilkenny. It appeared from the affidavits on behalf of the 
lessor of the plainti£F, that this was an action of ejectment upon the 
title, as of Easter Term, 1837, for the lands of Graigavoice, late in the 
possession of Elizabeth Lodge, situate in the barony of Upper Ossory, 
in the Queen's county ; that the said Elizabeth was seized, in her own 
righty as of her paternal estate of these lands, by virtue of a lease of 
lires renewable for ever ; that in 1802, she married F. R. Jackson, who 
died in 1816, leaving her surviving, and leaving issue of said mar- 
riage ; that in 1810 a fine was levied, and a deed executed of the same 

the grounds of prejudice prevailing in his favor amongst the 
wliicb the lands are situated. 



The court 
will not change 
the venue in 
an action of 
^ectmcnt on 
the title, where 
there have 
been two ver- 
dicts for the 
defendant 
in a previous 
^ectment 
about the tame 
lands, in which 
he was the 
lessor of the 
plaintiff*, upon 
jurors of the county in 
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date, wbereby the fine was to enure to the nse of the hotband, for li 
and in case said Elisabeth survived him, then to her use for life, ai 
then to the use of the said F. R. Jackson, his heirs and assigns for ere 
that in 1816, said Elisabeth married one Oliver Lodge, and died ; 
1831, leaving him surviving, but without any issue of said marrii^ 
that the lessor of the plaintiff is the nephew and heir-at-law of sai 
F.R. Jackson, and as such, if the d^ed of 1810 were executed, claims i 
be entitled to these lands, and if said deed was not executed, the defem 
ant claims to be entitled to them, as the heir-at-law of Elisabeth Lodge 
that as of E^ter Term, 1836, an ejectment was brought on the demu 
of the present defendant, and in which ejectment the present lessor wi 
a defendant, and a verdict obtained by the plaintiff ; that a new trii 
was afterwards granted, but by consent the issue has narrowed to thi 
whether the deed of 1810, declaring the uses of the fine, was duly exz 
cuted by the said Elizabeth or not ? That there existed among the jura 
of the Queen's county a very strong prejudice, in favor of the defendaa 
partly caused by the former verdicts, and partly because the present Im 
sor was an utter stranger in the county, and the defendant being s 
influential person in it, and having a large connexion there ; that at m 
Spring Assizes of 1837, a special jury found a verdict against the de 
of 1810, notwithstanding a great body of secondary evidence was p : 
duced lo prove its genuineness ; that afterwards the Court of ExcheqK 
refused a motion for a new trial ; that, besides the prejudice which ex^ 
against the present lessor in the Queen's county, and which render-i 
almost impossible to have a fair trial therein, such prejudice has \>c 
increased by reason of the two verdicts already had, and that the great 
number if not all the witnesses, reside near and about the count]r * 
Kilkenny. ' 

The affidavit of the defendant merely stated the evidence which w« 
produced on the t^ial, to throw suspicion upon the deed of 1810, aac 
denied that the deed was executed by Elizabeth, that he tampered witli 
the jurors, or that he knew more than two or three of them, and also 
the existence of a prejudice in his favor amongst the jurors of thi 
county. 



Mr. Radcliffe, with whom was Mr. Moore, Q.C., for the lessor of tli 
plaintiff, relied upon the statements in the affidavits in support of the m< 
tion. If there be reasonable cause to suspect that justice will not be in 
partially administered in the county in which the venue is laid, the oou 
will award a venire to an adjoining county, Rex v. Hunt (a). In a ca 
similar to the present, the venue was changed upon the grounds 
the existence of political feeling amongst the jurors, which created 



(fl) 3 B. & Aid. 444, S. C. ; 2 Chilly 1;J0. 
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^jadice in their minds against the lessor of the pl&intiS/DouHitUl v. 

Messrs. Mardey^ Q. C, and R, Walker^ contra, — The suggestion in 
litM,nis case was, that a fair trial could not be had, and the venire was 
not upon a mere sospicion, that impartial justice would not be done, 
lu DowdaU Y. DowdaU there had been three trials, and no verdict : and 
thu arose from political feeling. In the present case there have been 
two trials and both the same way, and the court refused to disturb the 
last verdict. — [Crampton, J. In a late case in which the venue was 
changed, Atkinson v. M*'Carthy (6), there were three trials also, and no 
verdict] — In the case of Lessee of Keon v. Keen also, in which the 
Terdict was changed, there were two trials by special jurors, and neither 
* could agree, and there were very strong feelings on both sides about 
certain suppositions children. But there is no case similar to the pre- 
sent, in which two trials have been had the same way, and in a local 
ftcUon, and when the issue is narrowed to the simple inquiry, as to the 
S^enoineness of a deed, the court will not make such a precedent, upon 
ff^eral and sweeping imputations upon the gentlemen of the entire 
county. 

Mr. Mooret Q. C, replied. — The property in question was the estate 

^^Mrs. Elizabeth Jackson. In 1810, she and her husband levied a fine, 

^■^d in the same year the deed in question is prepared, and Jackson 

lived five years after he executed this deed ; all of which circumstances 

^re calculated to excite a strong impression that the deed is genuine. 

^^here there is an apparent case in favor of the lessor of the plaintiff, 

and where there have been two verdicts already against him, and a 

^^i^ng impression on his mind, that a prejudice exists in the minds of 

^^^ jury in favor of the defendant, a venire ought to go to another 

^^Unty, unless it would cause great inconvenience to the opposite party. 

*^^ t\\e present case that objection cannot arise, for the witnesses reside 

^^^C'er to Kilkenny than to Maryborough. We are willing to have the 

^^^ tried in any county in Ireland, but the Queen's county. 



1839. 




b* Curiam. — There is no ground for the motion, and it must be 

Refused with costs (c). 



^b) l^ot reported. 



(a) 1 Law. Rec. 355. 
(c) See O'SbaughnMny r, Lambert, 1 Law Rec.,3d Sen 104. 
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Ry an net of 
parliament a 
power wns 
given to cer- 
tain roinmi*^- 
sioners, &c. to 
levy rates for 
cleansing, 
lighting ^c. 
the town of B., 
and the valua- 
tr»rs were to 
VMiiie" the 
several mes- 
suages tcnc- 
ment<». houses, 
buildings and 
heredita- 
ments •** and 
the persons to 
be assessed 
were •* all and 
every person 
who should 
rent or oc- 
cupy within 
said town any 
messuage, 
house, tene- 
ment or other 
hereditament*' 
and in case of 
removal same 
were to be 
rated proper - 
tionably for 
*'such mes- 
suage, house, 
warehouse, 
shop, cellar, 
vault, stable, 
coach house 
brew house, 
granary, malt- 
house, build 
ii^g* garden, 
land, tenement 
or heredita- 
ment; tit Id 
that a i>erson 
who derived 
quayage from 
a quay in 
the town 
was not rate- 
able in res- 
pcct of the 
quay or 
the quayage 
derived 
therefrom. 



Tuesday 15/A, and Friday ^ \Sih January. 

LOCAL ASSESSMENTS— CONSTRUCTION OF ACT 

PARLIAMENT. 

ToMO V, The Commissioners of Police, Belfast. 

Trespass for taking the plaintiffs goods. — This case came on 
trial at the last Summer Assizes for the county of Antrim, bef(P 
Burton, J., when a bill of exceptions was taken by the defendam 
from which it appeared that the plaintiff gave in evidence a warra.vBti 
signed by two magistrates of the coanty of Antrim, aathorising t. 
collector of taxes under the Belfast Police acts, to seize the plaintb 
goods for the sum of £'232. 10s., being the valuation and applotmesmfc 
the plaintiff was charged with for the police rate upon tenements and 
premises, situate at Donegal quay, and Richey*8 Dock, in said towft of 
Belfast, for the year 1836, and which the plaintiff, although required, 
neglected to pay; that the collector seized a chair in the dwelling>ho«mse 
of the plaintiff; that this seizure was made by an arrangement betw(3di 
the plaintiff and the defendants* agent, in order to raise the question 
whether the plaintiff's quays were rateable or not. It appeared tti&t 
the plaintiff had paid the rate for former years,, and that the quays 
lighted, watched and cleansed. The commissioners* book, which 
a fair transcript of the valuators book for the year 1836, was given in 
evidence containing the following entry:— 



Persons Assessed. Tenement. 


Value. 


Tax due for 1830. 


Henry Joy Tomb. 


Quayage. 


9^1550. ^232. ]0s. rd- 



" The above is the valuation of the plaintiffs quays." The occupiers of 
the houses which run along the quay paid police rates. It was als<> 
proved, that the valuation of the quay was ascertained from the state- 
ments made to the valuators by the persons who rented births for their 
vessels along the quays, and that the quayage he made was the value to be 
assessed for the rate ; and to this evidence the defendants' counsel took 
an exception. The evidence upon the part of the defendants w^^^. 
merely to shew that their proceedings with respect to the rate, and al^ 
the distress, were regular ; and having done this, counsel on their beH^^ 
called upon the learned Judge to direct the jury, that if they believed *"® 
evidence on the part of the defendants they should find a verdict /^^ 
them, but he declined doing so, and told them if they believed the ^^** 
dence they should find a verdict for the plaintiff; and to this direct s^^ 
defendants' counsel took another exception. The jury found a v^"^' 
diet for the plaintiff. 

The rate is levied under 40 G. 3, c. 37, and 56 G. 3, c. and *^® 

question in the case was, whether the plaintiff's quays were ratc^*^ 
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upon the construction of these acts : by the Idth section of jthe first Jan. 1839. 

of clie«e acts, the commissioners were empowered to rate ^ all and every 

^person or persons who shall inhabit, hold, use, occupy, possess, or 

<^ enjoy, any land, ground, house, lodging, shop, urAar/^ warehouse, coach- 

^^ house, stable, cellar, vault, building, counting house, or place of carry* 

"ing on business, either in co-partnership or otherwise, or hereditaments 

** whatsoever, within the said town of Belfast^ S^c, according to the 

^* ability of such person respectively, for the purposes o£ paving, cleans' 

" tn^, lighting and improving the several streets, lanes and otlier places 

"within the same ;" and by the 64th section, the commissioners were 

allowed in any action brought against them to plead the general issue 

and give special matter in evidence. By the second act, so much of the 

fonner act as related to the making of the rate is repealed ; and the 6th 

section enacts that the commissioners should appoint valuators of the 

" several messuages, tenements, houses, buildings, and hereditaments," 

within said town, &c., *' now built or hereafter to be built ;'' and in the 

^th section it is enacted, that the appointment shall be made upon " all 

''and every person or persons who shall rent or occupy, within the said 

" town, &c, any messuage, tenement, building or other heridatements," 

'(^cording to the value of the same; and it is provided " where any per- 

^n shall hold, occupy or enjoy any stores, storehouse, manufactory, 

P^^o vision- yard, timber-yard, or other yard of business or trade whatso- 

^^er separately and apart from his or her dwelling-house^ the valuators 

^'^all assess, &c., separately and not conjointly with such dwelling* 

'^ouse: and the committee appointed by the act were to assess " all such 

^tt*$suages, tenements, houses, buildings and other hereditaments and 

P'^^uiises," and by the 16th section, in case of removal, the person to be 

'^^ed in proportion to the time such person shall occopy the same, in 

^^ same manner as if he or she had been originally rated and assessed 

^r such messuage, house, warehouse, shop, cellar, vault, stable, coach- 

^^Qse, brew-house, granary, malt-house, building, garden, land, tene- 

^^»t or hereditament." And it further enacts, that if*' any goods &c., 

^^U be left on any quay or quays within the said town, &c., for &c., it 

^^«UI be lawful for the commissioners to carry same to any yard or 

^^ffihouse at the expense of the defaulter ;" and the valuators were 

^^orn to make a return ** of the valuation of all messuages, tenemeuts> 

^Udings and hereditaments within the said town.*' 

Mr. Napier, with whom wasMr.ilf*Z)o7t7ie//,Q.C,andAIr. Whiteside, on 
behalf of the defendants. — The question is, whether the plaintifTs quays 
are, or are not liable to this rate ; and the distress was made and the 
action brought in consequence of an arrangement made with the plaiii- 
tiS's agent to try this question. By the first of these acts, the rate im • 
posed upon each Inhabitant did not depend upon the property ho pos- 
sessed in the town, but upon the general ability of each person to con- 
tribute to the rate. By the firflowing act thai principle was altered, 
aad y^e rate imposed upon each person was regulated by the value of 
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his property in the town ; and the principle adopted in this act appeari 
to be, that the property which is benefited by the rate should contribute 
proportionably. The words in the oath taken by the valuators are 
most genera], and include all property in the town which could derire 
a benefit from the rate. Then the enumeration in the proviso, ai to 
the rate in case of change of residence, shews that all these things were 
included in the general words " messuages, tenements, buildings, and 
hereditaments," and " quay*' is included in the words *' land, tenement, 
and hereditament** The word " building" cannot limit the application 
of the genera] words, because a '^ garden*' is not included in bnildingy 
yet, it is rateable, and included in the general words. Suppose this 
were pasture, and not a quay, the word ^' land" would clearly indade it. 
[Crampton, J. It is not the quay, but the incorporeal hereditament 
arising out of it, that appears to have been rated, namely, the quayagep^ 
The next paragraph of the bill of exceptions furnishes an answer to the 
quayage in the preceding one, that the above was the valuation of the 
plaintifi^s quays, amounting to £1550. That value was ascertained 
by tlie profits derived from them ; the word quayage was inserted by 
mistalce, being the measure of the value, and not the value of the quays. 
It was at most a mere informality, and no informality would give s 
right to maintain this action, where the commissioners had jurisdiction* 
and the question comes again to this, whether the commissioners had 
jurisdiction to rate *' quays" at all ? and not the manner in which they 
did it. — [BusHE, C. J. Would your argument go to this, that a dock 
could be rated under these acts?] — If a doclc were over plaintiff's land, 
it would certainly be liable. If a garden were there, it would be liable 
to rate. The commissioners light, cleanse and remove obstructions from 
the plaintifi^s quays, and for these benefits he is bound to contribute to 
the rate. The word '* land" is sufficient to include this case ; whaterer 
includes a possessory interest in the soil is included in the word land. 
Dickinson* 8 Qr. Sessions In^ Talfourdy and the judgment of Mr. Justice 
Tyndall, in Brown v. Lord Granville (a), shews how the court will 
seize on a word in the act, in order to bring things within it whicl» 
are not mentioned as rateable. In Bex v. Hull Dock Company (6)) ^ 
dock was held properly liable to rate, although not mentioned, and im 
Bex V. Mayor of London (c), a barge-way was held liable to rate; and 
ill that case Lord Kenyon says, " the rate is not imposed upon the toto 
but on the barge- way." 

What is quayage ? It is not an easement, but the profit derived frosB 
the local situation of the quay, and a measure of the value of the qiuty- 
The parties having arranged to try the question, whether or not tfa0 
quay is rateable, the plaintiff is concluded by that arrangement, and caO' 
not now raise any question upon the word quayage. 

Any uncertainty in the name or description of property is matter of 
(fl);Moo. & Sc. 453. (ft) 1 T. R, 819. (c) 4 T. R 21. 
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ill. Rex y. WiUon {a), and io that way the plaintiff might have Jan. 1839. 
d this question, if he had done so in proper time, but if a party pre- ^'^^^^ 
it« his appeal, his case then is as if he had appealed, and had a deci- ^^ 

against him. In Bex v. Ellis (6), the lessee of a fishery was held commission. 
» to rate, although, in their judgments, the Judges express a doubt ers of 
b«r what was rated was or was not an incorporeal heredita- 
l but the rate having been imposed at sessions, they upheld that 
loo. 

^ssrs. Holmes and Jot/t contra, with whom was Mr. Gilmore, Q. C. 
cases cited do not apply ; they are poor law cases ; and the princi- 
ipon which poor rates are applotted has been laid down in Rex v. 
t^hester Water Works Company (c), Rex v. Jones (d). The defend- 
by electing to plead the general issue, and give the special matter in 
ftnce, can rely upon nothing in evidence which they could not 
1 specially ; and they are bound to make out a complete justi- 
Lon for the seizure of the plaintiff's goods, which is prima facie 
ig. It is clear, upon the evidence, that the rate in this case 
nposed upon an incorporeal hereditament. It is laid upon mo- 
which the plaintiff received from the captains of vessels which 
red at a certain quay, and upon nothing else. The proper e vi- 
se of the assessment is derived from the books of the defend- 
, and there the assessment is made upon << quayage." If it be said 
quays are rated as being the property of the plaintiff, they were 
nd to call upon the Judge to leave the question of property to the 
• It is consistent with the possession of this property being in the 
I of Donegal, or in the Crown, that the plaintiff should receive 
6 monies as quayage, by virtue of a grant from either. The distinc- 
between the words quay and quayage is well known in the law ; 
Tormer means a place, the latter, monies received at such a place. 
lman*s Glossary, T, Kaia, or Kaiagium ; Coweiis Interpreter, and 
'n£s Lmw Dictionary, T. Kay and Kayage, It is admitted they 
1 not assess rent, and this is nothing but rent. They are bound to 
" that quayage is a tenement within the meaning of the act. The 
I tenement may comprehend an incorporeal hereditament, and if 
can shew that they can assess an incorporeal hereditament, this as- 
dent is warranted. But, although the word tenement may have this 
tisive meaning, its signification may be limited by the way it is used, 
t\kejuxta position in which it is found. Quayage, as an incorporeal 
ditament, does not come within the act. — [Crampton, J. JVJr. 
ier admitted that an incorporeal hereditament could not be rated, 
^tit was the solid quay which was rated.] — There is no proof of 
Hroperty being his, nor was the question of property left to the jury ; 
the word which they have used in their own book, to describe the 

(a) 5 Njv. & M. 119. [h) 1 M. <& Sel. 652, 664. - 

(ej 3 D. & Ry 20 ^ S. C» 1 B. & C. CcO. (c^ b East, 451. 
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Jan- 1839. the words " lands, tenements, and hereditaments," and, being property 
within the town of Belfast, bene6ted by this rate. 

Thursday^ January 31^. 

BusHE, C. J. — This case came before us upon a bill of exceptions. — 
[His Lordship here stated the pleading^.] — The question is, whether 
the plaintiflTs quays are rateable under the Belfast Police Acts. There 
were other questions raised, but it will be sufficient for the court to de- 
cide upon that question, and it turns upon the construction of two acts 
of parliament. The mode of assessment, under the first act, was by a 
rate imposed upon all persons, not according to the property which such 
person had in the town, but according to the general substance and 
ability of such person ; and in that act the word " wharf** is mentioned 
in the enumeration of the different kinds of property, by the possession 
of which persons became liable to the rate. The first amendment made 
by ti^e second act was to substitute a new mode of rating, whercSoy the 
rate was imposed, not according to the substance of the individual, but 
according to the property in the town of the rate-payers ooming widiin 
the particular words in the act ; and the question is, whether a quay 
comes within these words ? The 6th section contains the words, ^ sere- 
ral messuages, houses, buildings, and hereditaments ;** and sereiBl sub- 
sequent sections describe the property, but in none of them do we find 
the word quay. There are certain general words which would, in law, 
include a quay; but, on examination, we find that the general words 
relied on are made to follow other words, and that, according to tKe 
well-known rule, noscitur a sociisy they are restrained by these words. 
Upon the whole, we find, first, that the word quay is not to be found in 
any enumeration of the several kinds of property described in the act 
Secondly, that an analogous word occurs in one 'enumeration in the 
earlier statute, while that word is omitted in the latter act. Thirdly, 
that although general words are used in the enumeration of the several 
species of property to be rated, still they follow other words which 
limit their generality. Fourthly, that persons rated necessarily occu- 
pied ; and it is extremely difficult to say that the quay is occupied by 
the plaintifi^ in the manner contemplated by this act; He only receives 
quayage, and tenants reside along it. His Lordship, after referring to 
some of the cases cited in the argument, said, if this rate is imposed 
upon the quayage which the plain tifi^ derives from his quay, the answer 
is, that it is an incorporeal hereditament, and therefore not rateable. If 
upon the body of the quay, then, that is not of the species of property 
which it was intended by the legislature to make subject to the rate. 

Exceptions overruled. 
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Navigciiian Company (a) is an answer. In that case, Abbott, J., says, 
<< At the time of passing this act, tolls were considered eo nomine rate- 
'' able ; but I can find no instance in which the tolls having been rated, 
" the land has also been rated in respect of any other profit. The old- 
" est case upon this subject is the case of Rex v. Wickham (b). There, 
"the market-place was the thing rateable, and the tolls were the measure 
"of its value. The rate, however, in that case, was imposed upon the 
" tolls. In Rex v. Carrington {c\ the rate was also imposed upon the tolls, 
"although the sluice where they were receivable was the property rate- 
"able. Then if, as appears from these cases, by the word tolls maybe 
"meant the thing in respect of which the tolls are received, the exemp- 
** tion of tolls by the legislature must be considered as an exemption of 
'* that in respect of which they are receivable." A rate on the profits 
of the land is a rate on the land itself; and if the act here had excepted 
tolls and profits the land would bo free. The case of Rex v. Mayor of 
l^ndm (d) shews, that a bai^c-way is occupied by him who derives 
profit from it ; and in that case, Lord Kenyon says, it was occupied in 
the only way in which it could be occupied. It is contended that these 
Afe poor law cases, and the case of Rex v. Manchester and Salford Com- 
/Mzjty ig cited as an authority against as; but the word '' land" was omitted 
^<t>iDthe act under which the rate in that case was levied. The language 
of the 43d ofEliz, was not followed, while, in the act upon which the pre- 
sent question arises, the terms *' lands, tenements, and hereditaments*' 
<H^or in the different sections. The omission of this word is the ground 
■ipon which Mr. Justice Baylcy gives his judgment ; so also in Rex ▼. 
^€>$tley (je) ; and if these cases rest on the omission of the word *< land,'* 
^^c^m the acts under which they were decided, surely they are no authority 
^*^ the present question, where that word is to be found in almost every 
'^'^^tion ; nor do they give any answer to the cases we have cited. No an« 
^^'^"«r has been given to the case of Rex y. Ellis. If the party has property 
*^"lxich is rateable, trespass will not lie for misdescription ; and if the quays 
^^^-eare rateable, describing the property rated as quayage is merely mis- 
'^^meription, for which the party might appeal, but cannot maintain trespass. 
^^^^<3rshall V. Pitman (/); Rex v. Calder Navigation Company. And if the 
l^'^Qper course was to appeal, and the party does not do so, he cannot 
^^twwards maintain trespass. Rex v. Kent Water-works Company (g) ; 
^Mtchins V. Chambers (h); Durant v. Boys (i). The plaintiff might main- 
^^n an action of trespass if any person erected any obstruction upon the 
<|na]r; and, at all events, he has concluded himself, by calling the quay 
liis, and by the admission he made in the arrangement he entered into 
to try this question, from raising any objection but this, that his quays 
are not indaded within the property made liable to the rate by this act : 
^d which objection, we contend, is untenable, being clearly within 
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(e) I B. & A1. 263, 2G8, 

(rf) 4T. R.2I. 

(j,) 7 B.&C,3:4,338. 



(5) 3 Kerb. 540, 
(c) 2 B. C. 220. 
(A) 1 Bur. 530. 
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" ont of the trust money of Miss Gillebrand, which yon hold for Iter 
« 19th Nor., 1836." " H. J. Hamilton, (the plaintiff.") 

« To George Goold, Esq. (the defendant.") 

This ducnroent was stamped with the penalty of £10, and and a 
agreement stamp of £1 ; counsel for the plaintiff objected to its reca] 
tion, for want of the stamp of a promissory note; bnt the learned Judge ah 
allowed this eyidence to be given, reserfing the objection for the gods 
deration of the court; and the jury found a verdict for the defendan 
subject to these two objections. 

Mr. H. H. Hamilton^ on a former day, obtained a rale nisi, that tl 
verdict for the defendant in this case should be set aside, and a rerdii 
entered for the plaintiff; against which 



Mr. Lentatgne^ with whom was Mr. Keatinge, Q. C, now sbewi 
cause. — The case relied on at trial, in snpport of the plainlii 
objection to the defendant's set-off is HardcasUe v. Neihertoood (a) ; tit 
case was decided on demurrer, and is easily distinguishable from ft 
present one. The test of whether a set-off is allowable or not, is, whet! 
the damages are unliquidated. In Coilins v. WallU (6), the danc 
ges were held to be liquidated, though there the debt arose Dp<Ma 
guarantie. The amount claimed by the plaintiff, both in his dedaa 
tion and in his bill of particulars, is the amount of the bill and intere 
thereon. This is as certain and as much liquidated as it could be in a 
action on the bill. Hardcastle and Neihenoood is a case where tb 
plaintiff was an accommodation acceptor of numerous bills of Isif 
amount, and he claimed only £100 for losses in respect of them, for psf 
ments not limited to principal and interest, but including charges m. 
expenses which are more indefinite and unascertained. In the repor 
of the judgment the conrt is made to say, that special damage might b 
recovered although no special damage was alleged in the declaratiei 
which shews that the report is inaccurate. As to the objection that tl 
letter is a promissory note, and inadmissible, not being stamped as sue! 
it is laid down in Chitty on Bills, that certainty is required on the fm 
of a note, as to the maker and payer. This letter is only an indei 
nity in case Sir Greorge Goold does not pay it ; and there is therefoie 
contingency in it, which prevenU it from being a promissory not 
Leeds v. Lancashire (c). But at the time the case went to the jury t 
plaintiff was liable to pay it, and it is then a guarantie or collateral i 
curity— [Crampton, J. Suppose the plain tiflF had paid Sir G. Goc 
the £280, would he still be liable to the defendant ?]— [Mr. Botmes. 



(a) 5 B. & A. 93« 



(e) 2 Camp. 205. 



(I) 1 1 Moore 249* 
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rm their caae at the trial, and they got a verdict on that allege 
-Even supposing the letter was not admissible in evidence, there 
ridence of money paid or lent to the plaintiff by the defendant, 
ed In a letter of the plaintiff's, dated the 19th of Augast, 1837, 
lew trial should be granted. The memorandum was drawn up 
plaintiff, who is a professional man, and should be construed most 
y against him. 
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irs. Holmes and Robimon^ with whom was Mr. Hamilton^ contra. 
le cause of action in tliis ca«e is a special action of assumpsit, for 
dated damages, the plaintiff having relied upon the special count 
t the trial A set-off is not permitted where the damages are 
[dated, and there is no difference between the special count in tiiis 
ind the case of Hardcastle v. Netherwood (a), except that the 
^ charges and expenses" are omitted in this declaration. The da- 
here are unliquidated, and can only be ascertained by the verdict 
ry ; the contract stated is one of indemnity, and the damages are 
neasored by the loss the plaintiff has sustained by the defendant's 
trformance of his agreement. Special damages, and unliquidated 
es are quite different, and it is sufficient to prevent a set-off, that 
mages are unliquidated, although no special damage is alleged or 
d. An action for covenant is for unliquidated damages, and sct- 
lot allowed therein. — [Crahpton, J. Will not set-off be allowed 
renant ?] — No;* Auber v. Lewis (b). That was an action of 
mt for non-payment of taxes, according to a covenant in a deed ; 
Di was ascertained, yet, a demurrer to a plea of set-off was allow- 
Cooper V. Robinson (c), a demurrer to a similar plea was allowed, 
that case the court said that, if the plaintiff had sued in debt, a 
would be allowable, but that he had a right to choose his form of 
So here, even if the plaintiff could have sued in debt, or relied 



hat a set-off is not allowed in 
nt, is not laid down by 
riters, although the authori- 
em strong on the subject. 1 
D N. P. 532. In Grower v. 
Barnes 291, and Buller N. 
[, the conrt thought a set- 
id in covenant, but the au- 
f of that case is overturned 
)wleit V. Strickland^ Cowper 
n Weigall v. Waters, 6 T R. 
Dvenant was brgught for rent 
pica of set-off of £30, laid out 



in repair^), was disallowed for va- 
rious objections to the plea, and 
Lawrence, J., remarking on that 
case in Hammond v. Toulmin, 7 
T. R. 6iti^ says, *< the defend- 
*' ant had liquidated the damages 
'' by paying a sum of money for 
" repairs, yet, same could not be 
" set-off." However, in Leigh's N. 
P. 699, it is laid down but no 
authority is cited for the position, 
that '* In covenant for rent a 8e^off 
will be allowed." 



(a) SB.k A, 93 



(b) Manulog's Dig, 3 Ed. 251. 
(c) 2 Cbj. R. 161. 
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on the money ooants, he has not done to, and the aet-off oannot h 
allowed against the special coant. In HutcMtuon r. Reid(a)^ and Cb^ 
sonY, Walsh {h)i notice of set-off was given, and evidence thereon re- 
jected. Lord Kenyon said, in the latter case, '^ this action is for damagsi 
for breach of an agreement," which is also onr due. In HamkUr. Stni^ 
land (c), it was held that in covenant, damages arising fhmi the brMoh 
of other covenants by plaintiff could not be set-off. The statote of lefp 
off is the 25 G. 2, c 8. ; it only authorises mutual debts to be set-off ; 
and neither debt can be for an indemnity. The case of Morlitf v. hg* 
lis (d), is the converse of the cases just cited ; a g^rantie was given by 
the plaintiff, which was pleaded as a set-off,and the sum in the plea stilsd 
with certainty, yet, the court held it not to be a mutual debt within the 
statute. The defendant here then is in this dilemma ; the set-off here 
either is a promissory note, or it is not ; if it is a promissory note, it 
wants the proper stamp ; if it be a special agreement, it is not the sob- 
ject matter of set-off, according to this case of MorUy r. IngUs. The 
set-off given by the bankruptcy acts extends to matoal credits, or to 
debts and demands, which goes far beyond the general statute of set-off* 
and therefore the cases decided upon the set-off given in bankroptey 
cases do not apply generally. The distinctions are drawn and com* 
mented on by Tyndall, C. J. in Gibson v. BeU («). 

As to the second objection, if the document be a promissory note, it 
cannot be received in evidence without being stamped as such. The fint 
part of this instrument is clearly a note, and what follows cannot alter 
the nature of the security. The contract is to repay the money within t 
week, and it has all the essential qualities of a note : the snm is certain, 
and the time, and the persons who are to pay and receive it, are all certain. 
The subsequent part introduces no qualification or uncertainty into the 
terms of the note ; it is merely a statement of facts, not varying the con- 
tract. It is not necessary that the instrument should be negotiable. In 
Chadwick v. Allen (f), much extraneous matter was introduced into the 
document, yet it was held to be a promissory note within the statute. So 
also in Green v. Davis {g), the court held a document to be a promissory 
note, although no payee was expressly named in it. The case of .^^ 
y. Swan (h) was one in which a series of letters was relied on ; bnt the 
court held, that the one which contained the promise to pay ought to 
have been stamped with a note stamp, as being within the stamp act, 
though subject to a contingency. It is observable, that the docmnenti 
in the two last-mentioned cases had a penalty and an agreement stamp 



{a) 3 Camp. S29. (b) 1 Esp. N. P. C. 378. 

(<• } Co wp. 56. (rf) 5 Scott- 3 1 4 . 

(i) 1 Hodges 130. S. C. 1 Bing. N. S. 743. & 1 Scott. 712. 

r/J 2 Sir. 70G. 
(j) G D, A R. 800 ; S. C. 4 B. & C. 235, and 1 C. & P. 451. 

(h) 4 Moore, 164. 



HAMILTON 



HILARY TERM, SECOND VICTORIA. 175 

Bd OB them, as in the present CAse. In Wise y. CharUtm (a), there 1839. 

in the latter part of the docament an equitable mortage, and yet, it 

held to be a prcmiissory note. In Morris y. Lee (6), ^' I promise to 

mt with T. S., or order, for £50, value reoeired by me," was held to goo Ld. 

promissory note* No precise form of words is nec^sary.* The oon- 

tioitnow oontended for by the defendant is contrary to that relied on 

) trial, when he insisted, that although the plaintiff had credited 

L Goold with the money, he was bound to repay it to the defend* 

afing g^ven an absolute undertaking to return it to him. 

• KeaHnge^ Q. C, replied. The defendant admitted, at the trial, 
»laiDtiff*8 claim was well founded, bnt insisted on his right to set 
iebt of a larger amount ; the justice of the case is therefore with 
sfendant. The bill was due before the 19th of November, 1836, 
me when the claim of set-off arose ; it was paid without costs, 
es, or expenses of any kind ; and therefore the plaintiff 's claim 
limited to £50 and interest, which is the amount of damnification 
I by him. This is all claimed either by the declaration or by his 
Fpaiticnlars. The principal he might have recovered on the money 
I, and also the interest ; and, under the bill of particulars, nothing 
eould be recovered. The jury might give him less, but more he 
not recover. In Hardcastie v. Netherwood^ there were " charges 
xpenses," and the reasons g^ven in the judgment shew that a set- 
ight lie to the money part of the demand. The court said, defend- 
ight perhaps have pleaded a set-off to the money part of the demand. 
9 present case, the defendant is not embarrassed by having pleaded, 
irises upon a notice of setoff. — [Bushe, C. J. Might not the plain- 
i?e been entitled to damages for the injury done to his credit, or by 
1^ been obliged to raise money to take up the bill at exorbitant into- 
]— -The declaration has tied up his claim for damages to the amount 
0, and interest, and this is the whole which the bill of particulars 
k— [Cramfton, J. The plaintiff founds his complaint on having 
obliged to pay £50. Bushe, C. J. The condnding part of the decla- 
claims £100 damages.] — It follows the money counts. The true 
pie is laid down by Tyndally C. J., in Marley v. Inglis (c). " The 
by which a question of set-off is to be decided, is, whether the 
scan be ascertained with distinctness." Can it be seriously argued, 
jury is required to compute interest? — [Crampton, J. Per- 

(a) 6 Kev. & M. 364. (6) 3 Raym. 1396. S. C. 8 Mod. 262 1 

(c; 4 Bing. N. S. 71. 



n addition to the cases cited. Brooks v. Elkins, 2 M. 8c W. 74 ; 
10, on this subject, Wheatley and Jones v. JRyder, 4 M. & W. 
lliams, 1 M. & W. 533 ; 32. 



176 



CASES IN THE QUEEN'S BENCH, 



18S9L 



HAMILTON 
OOOUK 



haps they might oot gi^re it.]^-We concede that ; bat, oa bills oC «• 
change^ interest is also in the discretion of a jury, and the same ok- 
jection would hold to an action on a bill of exchange claiming iotenit 
In the abore case, Tyndall, C. J. says, *' Wherever the demand it o^ 
^ ble of being liquidated, a set-off may be pleaded." The eridesei 
given by the plaintiff in this case would have supported the eoont ht 
money piud to the use of the defendant ; and as a set-off would bs U- 
missible to any money count, the plaintiff cannot be allowed to oofttlMit 
defence, by saying that he relies solely on his special oonnt, espeeislly 
as there was only a notice of set-off. In Birch t. Dep^sier (a), tk 
declaration contained a special count, and the money ooants. The de- 
fendant pleaded to the latter a set-off, and Gibbs, C. J. reftised to perail 
the plaintiff to deprive the defendant of his set-off by declariiig spedsllji 
when he might recover on the money counts. The defendant may treit 
this as a special agreement; and although it might be treated as a pie- 
missory note, still, in the mercantile world, it could not be used as ssdb 
The language is not in the usual terms of a note, and it goes on to ipe- 
cify the fund out of which it was given, and the purpose for whidi it 
was to be used. It was intended to make thb a separate aid distisii 
transaction between the parties. — [Crampton, J. The question is set 
as to the intention of the parties, but as to the legal effect of the does- 
ment. JSUit v. JSllis (6).] In a case of ambiguity, the instrument matt 
be construed most strongly against the maker, and the holder may deet 
to treat it in the way most advantageous to him. In the present eu^ 
the document in question was prepared by the plaintiff, a professiond 
gentleman. JSdii v. Bury{c)^ Leeds v. Lancashire {d). In JSUtir. 
EUiSi a similar instrument was held to be an agreement ; and in ToKikm 
V. Askhy (e), a memorandum in these words, " Mr. T. has left money 
in my hands," was admitted without a stamp. In a case where tke 
stamp duty has been fully paid, the court will be liberal in the eoa- 
struction of documents. Home v. Redfeam (f). The stamp act» 56 6r. S, 
c. 56, provides for instruments which are special agreements^ and ool 
promissory notes, though such in form. 



Wednesday^ January SOih, 1839. 

BusHB, C. J., in delivering the judgment of the court, after ststiog 
the pleading and evidence, and reading the document of the 19tli rf 
December, 1836, in this case, said — The plaintiff s counsel made three 
objections: — first, that the credit was given to the plaintiff by thede- 



(a) 4 Caiop. 385. S« C. I Sur. 210. 
(c) 6 B. & C. 435. 
(e) 6 B. & C 541. 
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(d) 2 Gump. 205. 
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bnt and 8ir O. Goold jointly. I directed the jary, If they eonsU 
id that the credit was so given, to find for the plaintiff: but if they 
igfai that the credit was given by the defendant alone, to find for the 
ndant. The jury fonnd for the defendant. No objection has been 
leto my charge on this point, nor to the finding of the jury. I reserv* 
the til o remaining points, with liberty for the plaintiff to apply to 
Bge the verdict for the defendant into a verdict for the plaintiff, in 
) the court should decide in favor of either of the objections. The 
( point reserved is, that this is not a case of mutual debts between 
parties, the plaintiff's demand being for unliquidated damaged. The 
•tion is, whether the plaintiff's claim be of such a nature ; for, if so, 
tet-off cannot be sustained. The plaintiff, by his declaration, and 
» by his bill of particulars, only seeks to recover the amount of the 
of exchange and interest. This he might have recovered under the 
Bt for money paid for the defendant. Seaver v. Seaver (o). The 
iatiff cannot be permitted, by introducing a special county to defeat 
defendant's right to set off, Birch v. Depeysier ; and here, the do- 
hot's notice of set-off is to the whole declaration. The case of 
fdeattk v. Netherwood was relied upon by the plaintiff ; but in that 
B^ there was only a special count, and the plaintiff claimed charges 
1 costs, which were unliquidated damages, and not a debt ; and the 
rt intimated an opinion, that the defendant might have pleaded a set- 
to so much of the count as charged him with the amount of the bill 
adiange paid by the plaintiff. The case of Hutchinson v. Eeid is an 
liority that the defendant might have pleaded a set-off, if the action 
1 not been brought before the two months expired for which the bill, 
irbich he relied as a set-off was drawn. We are of opinion that the 
of in this case must be allowed, because the plaintiff might have re- 
Bred under the money counts, and he cannot deprive the defendant 
lit set-off by pleading specially. 

lie remaining objection is, that the instrument relied upon by the 
sndant was not admissible in evidence, for want of a promissory 
9 stamp. It certainly is not like an ordinary promissory note, nor 
Id it be supposed that the parties intended it to be treated as a prO' 
lory note. However, if the legal interpretation of it is, that it is 
romissory note, the plaintiff must recover, as the only stamp affixed 
t IS an agreement stamp. But if it be an acknowledgment or an 
cement, the case is otherwise. The first part of it bears a resem- 
ice to a promissory note, but this cannot be looked upon by itself; 
remainder cannot be rejected as surplusage ; it has no reference to 
x>mise — the names of other parties are introduced. It appeared, 
Q the trial, that plaiqtiff was requested by Sir 6. Goold to take up 
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oertaiD bills then due in Dublin, and defendant lent the liioflej 
purpose, and took this instrument as a security. It appeared, i 
the money was applied to Sir G. Ooold's purposes ; that ageney 
were for many years unsettled between the plaintiflF and Sir € 
and that the accounts were litigated in Elquity, and remained qb 
at the time of the trial. The plaintiff's defence to defendant's i 
maud was, that the cash was advanced by defendant and Sir C 
jointly. This led to much investigfation at the trial. Sir Creor| 
was examined as a witness. This part of the case I left to the ji 
found for the defendant. It is clear, from these facts, and the 
of the parties, that both parties considered this document in 
eluding part as qualifying the dealings between them, and refi 
more than a mere loan and promise to repay. What is the mc 
the words at the foot of the instrument ? They are not easily ei 
It is enough to say, that the parties had some meaning in attac 
concluding part to it ; and there is no meaning which does not 
beyond a promissory note. Perhaps it means that Sir G. Goo! 
be liable in the first instance, and, therefore, it could not hare 
dared upon as a promissory note. £dis v. Buri^, The ini 
must be interpreted for the purposes for which it was made 
would be unreasonable that such an instrument, drawn up by I 
tiff himself, a professional man, should be treated as a promisw 

Judgment for the defen 



Saturday f January l2ilL 
PRACTICE— MARKING JUDGMENTS— DILATORY 



John Hogg v. Edward Ahmstuono. 



A rule nisi 
will be granted 
to mark judg- 
ment against 
the terreten- 
ants notwith- 
standing 
plea that 
•• A. is heir 
and that no 
nrrit issued to 
summon him'* 
if it be not 
verified bj 
affidavit. 



Mr. PfifiBLES moved for a rule nisi to mark judgment againi 
veral terretenants, notwithstanding the plea, *Hhat one G. Arm 
" the heir of the deceased cognuzor, and no writ has issued to 
** him," said plea not being verified by affidavit, pursuant to tl 
6 Annexe, 10, s. II. This is a dilatory plea, and evidently 
for delay ; it does not aver, that said G. Armstrong has any ] 
descent, and it concludes by praying, if they ought to answer 
untilj Sfc. In Pkelps v. Lewis (a), on a similar plea, jndgi 
marked in the office in Iihigland, for want of an affidavit to verif 
the court refused to set aside the judgment or to allow the a£ 
be filed nunc pro tunc. In ODell v. Eaymond {b), a rule nisi 
tained to set aside a similar plea, though verified in part, and 



{qj Forrest U4. 
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made absolate on argument E. Armgtrong has been retained as 1839. 

heir, bat hai pleaded <^ that he is not heir ;" to this plea the plaintiff mast 
damar, Carroll ▼• Coohe (a). — [Crampton, J. — Hare you served 
■oiice ?]— No; I seek only a conditional order, and it would be armstrono. 
don« ia England withoat notice in the office. 

A role niii was granted and afterwards made absolute on a cer- 
tificate of oocaose. 

(a) 1 J«bb. & S. 33. 



HOGO 



Hovtmber 6lA mid 9/!^ 1838, and January 25th and SOih, 1839. 

EUECTMENT FOR NON-PAYMENT OF RRNT— RIGHT OF 
&B.ENTRY— SURRENDER OF PART OF THE PREMISES. 

Lessee of Thompson v. Home. 

XlBCTMBNT for non-payment of rent. At the trial at the Sittings Where G. T. 

aft«r last Trinity Term, before Crampton, J., there was produced in m^^'a^houie 

e^ridence, on behalf of the plaintiff, a certain indenture of demise, made and premises 

And executed by and between George Thompson, the lessor of the {^^ f"^o 

plflUBtiff, of the one part, and George Home, the defendant, of the y®*'>t to G. 

i»tlier, whereby the said G. Thompson, in consideration of £1200, and the deration of 

yeaiir rent and covenants therein set forth, demised to the said G. Home '^I^IP *°^ 

•_ , 11 . . . j550)ayear, 

^Dc house No. 34i, College-green, and premises, as described in the de- brought an 
elaration, from the Ist of June, 1827, for 30 years, at the yearly rent ^^^p,y"^e^^ 
o^ £500, to be paid and payable by fifty-two weekly payments of ofrentinl83S 
^9. 12s. 4d., the first weekly payment to begin and to be made on the ^ in'eri- 
fi'Bt Friday in June, 1828, and if at any time unpaid for three days, dence;andthe 

;«.t.iifii*ii>« •ly^mi !• « *. defendantgave 

It Should be lawful for the said G. Thompson, his executors, &c^ to dis- in evidence a 
^n ; and if no sufficient distress, then, that it should be lawful for ^^^ "^^J*^** , 

, ^ ^ was produced 

^0 said G. Thodapson, his executors, &c., into said demised premises, by the attor- 
ney of the les- 
sor of the 
plaintiff, pursuant to notice, and which expressed to be by and between G. H. of the one 
part, and G T. of the other. It was dated the 27th July, 1829, and two drawing-rooms, 
part of the demised premise.i, were tliereby surrendered to G, T. It was executed by 
G. H alone, and contained the following pro?i!U)-^*' ProTided always, nevertheless, and 
« if it hereby declared and agreed by and between the said parties to these presents, to be the 

true intent and meaning thereof, and the same are upon this express condition, that no- 
thing herein contained shall in any manner prejudice or affect the covenant for payment 
of the said yearly rent of «£iO0, or any other covenant in said lease contained, on the part 
of the tenant his executors. Ac, to lie done, &c., or any of the clauses, conditions or 
agreements thetein contained, or any of the remedies, for the recovery of the said, or the 
enforcing of the said covenants conditions. &c. on the part of the said G. T., but that 
the entire of the said yearly rent shall still be and continue payable out of same ; and the 
said covenants. &c shall be and continue in full force. &c. as to all the residue of said de« 
mised premises, and not hereby surrendered; and that said G. T. shall have all the like 
remedies for the recovery of said rent and enforcing said covenants, &c. as if these pre- 
sents had not been made, anything, &c.** Signed G. H. : /M<l— that (his deed of sur- 
render did not operate to destroy the right of re-entry, but that it alone, or taken in con> 
nexion with the original lease, constituted an article, minute or contract within the 25 
Geo, 2, c. 13. 

2 A 
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or any part thereof, to re -enter, and the same to re-possess and enjoy, 
of hifi or their former estate. The other usoal evidence having been th 

given on the part of the plaintiff, the defendant's counsel proved pi 
ment of rent by the defendant up to March, 1837, and tlien called «p 
the attorney of said G. Thompson, pursuant to notice, to produce a oi 
tain deed which they then gave in evidence, and which was dated the 27 
of July, 1829, and expressed to be between O. Home of tlie one part, a 
G. Thompson of the other part, but was executed by G. Home aloi 
This deed, after reciting the deed of the 30th of June, 1837, recited 
agreement between said parties, that said G. Home should surrend 
the two drawing-rooms, &&, part of said premises so demised as afo* 
said, by said deed of the 30th of June, 1827, in consideration of £5* 
to be paid in hand ; and then stated, that in consideration of said nm 
said G. Home did surrender said part of said premises to said 6. Tho« 
son. There was then a covenant, on the part of G. Home, that he 1 
full power to make this surrender ; and then came the following p 
viso : — " Provided always, nevertheless, and it is hereby declared a 
" agreed, by and between the parties to these presents, to be the true i 
" tent and meaning thereof, and the same are upon this express ooad 
" tion, that nothing herein contained shall in any manner prejudice * 
" affect the covenant for payment of the said yearly rent of £500, or an 
" other covenant or covenants in said recited indenture of lease c»i 
" tained, on the part of the tenant or lessee, his executors, he^ to K 
" done, performed, or fulfilled, or any of the clauses, conditions, ^ 
** agreements therein contained, or any of the remedies for the recovea 
** of the said rent, or the enforcing of the said covenants, clauses, eonJ 
** tions, and agreements, or any of them, on the part of the said C 
** Thompson, his heirs, &c., but that the entire of the said yearly refl 
<* shall still be, remain, and continue payable and issuing out of same 
" and the said covenants, clauses, conditions, and agreements, and evea 
" of them, shall be, remain and continue in full force and effect, with res 
'* |)cct to all the rest and residue^ of said premises, by the said Indento 
'< demised to the said G. Home, and not hereby assigned or 8urrendere<« 
<<and that the said G. Thompson, his heirs, &e., shall luive all and eve J 
<< the like remedies for the recovery of the said rent, and enforcing t1 
** said covenants, conditions, clauses and agreements and each and eve^ 
'* of them, as if these presents had not been made, any thing here 
'< contained to the contrary notwithstanding. In witness whereof, tl 
** parties aforesaid," &c. This deed was signed "George Home,** and attetf 
'* ed by two witnesses. The defendants counsel having read this dee 
closed their case, and called upon the learned Judge to direct the Jnry^ 
they believed the evidence, to find a verdict for the defendant ; but tl 
learned Judge, on the contrary, directed the jury, if they believed tl 
evidence, to find for the plaintiff, which they accordingly did. The di 

cndant*8 counsel took an exception to the charge of the learned Jodg 



HILARY TERM, SECOND VICTORIA. 



181 



point of the exception was, that by the operation of the deedof «ur- 
of part of the demised premises, the condition of re-entry in the 
I lease was gone, and that the jury should find for the defend- 

Nttp4ery with whom was Mr. Smithy Q. C, and Mr. FUzgibbon, 
ort of the exception. — There are two propositions which the 
at most establish ; first, that the lessor had no right to re-enter 
don law, and secondly, that when the right of re-entry at com- 
r is nullified, ejectment under the statutes is not maintainable ; 
tatates only fhcilitafe the mode of reco Bering in ejectment, but 
ixtend to any new case not within the common law. There was 
i of re-entry at common law when the ejectment was brought; 
lit always depended upon the contract of the parties ; upon con- 
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e following clauses in the 
It statutes were referred 
le argument : — 
1 1 Amtey c 2, s. 2, which 
, that when more than one 
r's rent is due, and no suf- 
iiStress on the premises, a 
IS in ejectment shall stand 
of re-entry, in all cases be- 
mdlord and tenant, where 
ilord or lessor to whom 
IS due, hath right, by law, 
iter for the non-payment 
The 4 G. 1, c 5, s. 8, 
lerely extends the remedy 
in which more than one 
mt is due, although there 
Icient distress on the pre- 

B C 1, c. 2, s. 1, which 
hat the remedy was evaded 
g defence in the name of a 
, and enacts,, that where 
^8 rent is due, landlord may 
ictment on service of sum- 
Dd notice in writing given, 
I for non-payment oF rent. 
} (?. 2. c 4, s. I, after re- 
at several lands, &c. have 
nised for terms of lives, 
\ determinable upon lives, 
a doubt existed whether 
rhere there is no clause 
itry, can bring ejectment, 
I above a year's rent is due, 
hat where a year's rent is 
h lessor may bring eject- 
I if there was a clause of 



re-entry and not otherwise; and 
by s. 2, every lessor or lessors 
having judgment and execution on 
ejectment lor non-payment of rent, 
shall have like remedy for arrears, 
as if no such ejectment had been 
brought. 

The 25 G. 2, c. 13, s. 2, enacts 
that where the rent is ascertained 
by an article, minute or contract, 
and the land is enjoyed under it, 
and one year*s rent is in arrear, the 
landlord may bring his ejectment 
as if such artide, &c., contained 
an actual demise and a clause of 
re-entry ; and, by the 3d section, 
on ejectment in pursuance hereof, 
if no counterpart was perfected, or 
if lost or mislaid, and lessor gives 
in evidence the original, or a copy 
of it, or of such counterpart, and 
Mjoyment of the lands, it shall 
be of same force as if the counter- 
part was produced and proved* 

The 15 and 16 G. 3, c 27, s. 3, 
after reciting the doubt which ex- 
isted as to whether an ejectment 
for non-payment of rent reserved 
upon leases fur tithes could be 
maintained, enacts, that where on^ 
year's rent shall be due for same, 
and the lessor hath right by law to 
re-enter for non-payment thereof 
such lessor may bring ejectment, 
in same manner, &c., as in case of 
ejectment for non-payment of rent 
reserved upon a lease of lands or 
other premises. 
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dition broken. If the qaettion was opon the leasOi there would be i 
doabt abont the right to re-enter ; but the deed of turrendery by ditpe« 
ing with the condition in part, operated to tnspend it altogether. . 
condition cannot be thus apportioned or divided, Winter^s ocue(a). 
condition annexed to land cannot be apportioned by any of the pertii 
themselves, so as to become void as to one part of the land, aod i 
remain good as to the other, because its essence is indivisibility. O 
Litt 202 b Note 2. The same position is established in Tu^^mam 
Pichard (6), where Holroyd, J. says, *< the severance of any htck of ll 
" reversion destroyed the whole condition, which was entire^ And d 
<' breach of which g^ve one entire right of entry into the whole pras 
<<8es on non-payment of rent.'* The same doctrine is laid down in 
Bythewoods Corny, by Jarman 367, as a doctrine disapprored of, I 
too well established now to be shaken ; and by Gibbs, C. J. in Matom 
Curdet' (c). The proviso therefore in this deed, so ^ as it relates to a* 
ditions, is inoperative ; and if operative, the lessor could not aTafl k.i 
self of it, not having executed the deed, Anonymous (d). 

The same law is laid down in Browning v. Be$Um (e), and 7 Vuu ^ 
491. This is not a revival of the condition ; there is no re-demise; it u , 
terms an attempt to continue the conditions as to the part not na 
rendered. It must be contended that the condition has been rdesie 
as to part, and continued as to the residue; for if gone as to the wb»i 
how could it remain as to a part ? and here the entire demise is sought 1 
be evicted : and by the surrender of part, the land only is severec^ be 
not the original contract of demise, Bac. Ab. Leases, S. 3, adjin. la tfa 
cases of revival it affects the whole lands ; here the ejectment, founded o 
a subsisting lease of the whole, could only partially evict, and it is a prii 
ciple that the lease cannot be partially evicted ; the true reason of wUe 
is, because the basis of the ejectment is an indivisible condition of re-entr 
The second proposition depends upon the true construction of the ejes 
ment statutes. There are six statutes to be considered, and these mo 
be all taken together and constryd as one act ; by PennefatheTf B. i 
Russell V. Thynne(f\ and this is also very pointedly stated by Bnuk 
C y. in Lessee of Black v. Davis {g). The first act is the 1 1 Anne, c \ 
and the object of this act is to facilitate the mode of proceeding by ejec 
ment, in cases of re-entry for non-payment of rent, and it is esqirts^ so 
fined to cases where the lessor hath right by law to re-enter. It sobstitnt 
the service of a sununons for a demand and re* entry ; and aathoria 
judgment for the plaintiff where, Ist the summons is served ; Sdly, the 
is more than half a year's rent in arrear; Sdly, no sufficient distress ; a 
4thly, power to re> enter in the lessor. Nothing can be plainer, thyn y 



(fl) 3 Dyer 309 o. 
(c) 7 Taun. 9. 
(r) 1 Plow, 133, 13r. 
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^\% tUiiate merdy modifies and improves the common law proceeding ; 

lad the qoaiification contained in this act must be considered as perpe* 

Suited in the subseqaent acts ; it was so held in Bayly y. Murin (a)^ in 

the second resolation concerning leases of Ecclesiastical persons ; and 

also tiiat such course is usual in the construction of statutes made m 

parimaUriom The second statute is the 4 &• 1, c. 2 ; and instead of re- 

qairing proof of second and third requisites under the former act, it sub- 

atitoted proof of more than a year's rent in arrear, without reference to 

safficienoy of distress. It merely renders the ptoceeding more avail- 

abley but does not extend to any new class of ejectments. The third 

statnte is the 8 (?. 1, c 2, s. 1, and gives the power of ejecting where 

there is a year's rent in arrear ; and also gives additional facilities to 

pisuntiffto have judgment in snch manner, and under such provisoes as 

in finmer acts. So Bur, the remedy is only made more easy and effect* 

iialy in snch cases as admitted of the common law remedy ; the purpose 

and effioctofthe statutes being to simplify, but not to extend the remedy 

by ejectment. The fourth statute is the 5 &• 2, c 4, and is a material 

•ei to consider ; it provides for leases ybr lively and for years determina- 

hie om Uveg $ and it recites that doubts were entertained, whether 

vnder the statotee, ejectment could be maintained on such leases where 

■M^cfatfie ofre-mUry was inserted ; and it provides that ejectments may 

^ maintaiBed, as if a clause of re-entry had been specified therein ; 

^W not dherwise. That merely supplies the omission of a clause of re* 

^iBlry in the instrument of demise in two classes of leases, and does not 

*pply to the present case ; 1st, because it is a lease for 30 years abso- 

'vce ; 2dly, because there is an express clause of re*entry in the lease. 

Aot whether the danse of re-entry be expressly or virtually inserted in 

^be lease, the effect of the surrender upon the right of re-entry is the 

*nie; that is, the objection to the ejectment is wholly independent of 

^y question upon this statute. It also shews what the law was before 

Ais act ; that a fight of re-entry was essential to the maintenance of an 

^eetment under the previous acts. There was a distinction between a 

^ihnttel and a freehold lease; for the former, a danse of avoidance was 

MiScient to create a forfeiture or breach of the condition and to give a 

nglrt of re-entry ; but the latter was only voidable on breach of the con^ 

<lUloD, and an actual entry was requisite to affirm the forfeiture, CcLit 

214^ Goodak v. Wyati (b). So also in Hayward v. Fulch€r(e)f in a 

<^<e pot in DocL and Stud^ 2 DiaL Ch. 34 ; and in Taylor v. Hwde{d% 

^Ii«re Lord Mansfield says, *< though the intent be not fulfilled the feif- 

** for or his heirs may not re-enter, for he reserved no entry by express 

** ^ords." Thus in a demise for lives, the clause of re-entry should be 
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annexed to the condition of avoidance, to give a right of re-entry ; an 
the statute sapplies the former ommission, where this clause was nc 
originally inserted, thus remedying a technical defect ; and this explain 
why this statute is limited to the demises for lives and for^years detei 
minable on lives : and thus there is in this statute an implied legialativ 
declaration, that at common law, a right of re-entry was essential t 
maintain an ejectment ; and this construction of this act makes all dea 
and consistent, and materially confirms the defendant's case. Tlie 5- 
act is the 25 G. 2, c. 13, and it extends the remedy to holdings and! 
equitable articles, that is potential demises, which a Court of Equ^ 
would convert into formal leases, with all the usual clauses, covenant 
and conditions. There is no express clause of re*entry required 
such cases, but this applies only to instruments in their inception na£H 
feet. The utmost this statute could do in the present^^case, is to inoQ 
porate virtually what is actually specified in the lease. The last act \ 
the 15 and 16 6r. 3, c. 27, and it removes a doubt as to whether eje^ 
ment for non-payment of rent cuuld be maintained on a lease of titbep 
and it puts tithe 4ipon the same footing as rent It is an explanatory 
act, and yet particularly repeats as to to the righi by law io re-^nitrf 
The 5 G, 2, could not apply to any case of tithes, as entry was nsl 
practicable, and thus, all are made consistent If the common law rigl^ 
of re- entry can be dispensed with, ejectment for non-payment of rent 
might be maintained on a parol demise. The words which exdnde i 
are those, as to the right to re*enter. All landlords could distrain be 
not re-enter, JBiennerkaneti v. Day (a) ; where the Lord Chanedk 
says, that as the defendant had no right to re-enter, he could not mair 
tain ejectment for non-payment of rent The 1 and 2 W. 4s c. 31, i 
12, uses the words, '< when right of re-entry shall accrue, ftc** Thei 
can be no equitable construction of these actst, they are remedial as I 
the mode of bringing the ejectment, but they t»hould not be extendi 
being also penal, Ellison v. Murphy (b). There is one*authority againj 
the defendant. It is the case of Keilly v. Aheame (c), and in that cai 
two points were ruled, upon the principal that the remedy onder tli 
ejectment statutes was not analagous or founded on the right of entry i 
common law. 1st, that although the right of entry was exting^ishe 
the ejectment was maintainable ; 2dly, that, although by the lease tli 
right of entry was given after twenty-one days, on non-payment of ren 
the demise was properly laid on the day after the gale day. Direct! 
the reverse is laid down as to the time of laying the demise when thei 
are days of grace, in 2 Howard's Exch. 65. But a still more importai 
authority is to be found in Doed Lawrence v. Shawcross (d), on tl 



0/)'>Ball. &B. 1C4. 
(c) Batty i8, noti. 
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analogoos English ttatute, roling tliat the title of the lessor is regulated 

hy the common law proceeding. This case confirms the law as in 

Hitnoardf and places it en the principle of the statatable remedy being 

merely a modification of the common law ejectments. Thus, it pros- 

trmfees one part of the decision in KeiUy v. Ahearne^ and disturbs the 

common foundation of both parts. The common law analogy is also 

followed by the Exchequer in Lessee of Allen v. Smith (a). In Lessee 

of Pwredl ▼• BArby (6), in this court, Crampton, J, in delivering the 

jadgment of the court, intimated his dissatisfaction with the note in 

Baity. He said it was a short loose note without dates or particulars, 

and remarked that the parol sub-demise could not a£Fect the legal instru- 

neat. The Exchequer decisions on the ejectment acts are loose and 

apocryphal and founded on a capricious equity ; and it differs from this 

eoart on all the leading questions on the ejectment statutes. 
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Jkfessrs. Holmes and Whiteside, contra* — The question depends upon 

effeet the court will give to this deed under the ejectment statutes. 

doctrine of the indivisibility of conditions does not apply ; and 

'iii§^ a subtle doctrine established in subtle times, and not well found- 

; if the court can by astuteness g^t rid of the objection, it is bound to 

d€> to ; and it will submit to any rigid rule with the greatest reluctance 

avm faror of the defendant. The deed in this case is on the face of it 

^^94erparies, and not a deed poll. The passage from Winier's case (c), 

^>«alf decides this, that where the lessor entered into a part of the land 

^^mised, that then the right of re-entry is gone ; but to apply that to the 

pv^esent case, the defendant was bound to shew that lessor did enter 

^nto possession of the drawing room, &c., which does not at all appear 

^^["om the bill of exceptions. This is the case of a surrender executed 

^y Uie surrenderer alone, and nothing to shew the surrenderee ever ac- 

^pted of it, without which, the entire argument falls to the ground. It 

>^ impossible for a tenant thus to get rid of his estate and to constitute a 

>alid surrender ; it must clearly appear that the surrenderee accepted of 

'% Chambers* Landlord and Tenant 822. If the surrenderee did accept 

^ it, it must be taken that he accepted of it, upon the terms, that it was 

to be for his benefit, as well as for the benefit of the tenant ; Thompson 

Y Leach(d), the leading case on the effect of surrender. — [Burton, J« 

Jt most appear that the surrenderee accepted of the surrender.] — And 

liere the defendant continues to pay the same rent as in the original 

lease, which is a presumption against such acceptance. In order to 

effectuate a surrender, an acceptance was held to be necessary by Ven- 

tris; the other three Judges held that notice of the surrender and an 



(a; 1 Jones 279. 
(e) 3 Dyer 309 a. 
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agreement to accept it was necessary ; the decision of the three Jodgi 
was confirmed in the King's Bench, Thompson y. Leach (a) ; the case th< 
went to the Hoase of Lords, where it was reversed ; and thejr held tk 
acceptance should be presomed ontil the contrary was shewn. Bat th 
applies only to freeholds ; and it is assumed in that case, that the sq 
render is for the benefit of the sarrenderee. In the present case, 
most, there is nothing bat a presumption of law, that the lessor e^ 
accepted of the surrender ; and if the deed is to be construed in ^ 
way contended for, it would be a monstrous presumption to say 
accepted of this surrender upon the terms of losing the conditions of tj 
original lease, and thus working the greatest possible injury to himseli 
and therefore, the case in Ventrit cannot govern the present ; becaos 
here the lessor has every disadvantage. The court is called upon to foroi 
an estate upon a grantee, not upon the grantor's teruis, but upon ternu 
which destroy all the grantor proposed to give. Even if he ezecotec 
this deed on the express stipulation, that it should have a certain effect 
which it turns out it has not, still he would have a right to disclaim il 
The deed must be taken entirely, and no jury would say that theleMO 
took the surrender on the terms they say the deed implies, but otil 
upon the terms expressed in the deed ; and therefore if the deed is tob 
so construed, there was no acceptance. — [Perrin, J. Should yoanc 
hare had that left to the jury ? the case in Ventrit states the finding of tl: 
jury in this particular.] — There is no case where the grantee was prs 
sumed to have accepted on terms different from those which the dee 
contains. It has been held in Common Plecu in this very case, tbs 
where the surrender is not absolute but conditional, it does not destra 
the condition. In this case it is conditional ; and that it may be so 
plain, from Perhin's Conveyancing 624, where he says, '< it is to I 
*< known that the surrender of a freehold, made by deed indented npa 
<' condition, is good ; and if the surrender be of an estate for years ' 
^ land, then the surrender may be made upon condition without a deed 
[Crampton, J. What is the condition in this?] — The condition : 
that the surrenderor will abide by the clauses, kc^ in another deed, 9xA 
he does not, the deed must fail. — [Crampton, J. That is a conditio 
annexed by the defendant] — A conditional release is quite inop 
rative, if the condition is not fulfilled, Kesterton v. Saber y (6). It la 
been said, that although a party does not execute a deed he mi 
be bound by it. If a party be named in a deed, he may be bom 
if he agree to it, but the argument was, that we were bound by 
Co. Lit Hi. ed, 2S\ o» Rawlyn's case (c) is against the plainti 
but see by the second resolution in that case the necessity of entry 
acceptance of the surrender ; and it is laid down in this case, that t 
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tent was suspended, and an entry by the surrenderee. In the present 
cMe the rent was not suspended, and the third resolntion in that case is 
not lair upon the authority of Hodgson v. Thomhourgh (a). The rent 
ni this ease is not suspended, and the object of the ejectment statutes is 
to recover rent and erict. Why should not parties revive or continue 
the covenants in a former deed, if they agree and consent to do so ? Dor- 
mer's case (&), shews what parties may do by consent. This is not a 
freehold, and with respect to chattels, a condition may be attached to 
them after interest created; and the words of the condition may move 
from the lessee, Hudson's Landlord and Tenant, 331. As to the se- 
cond proposition, if sustained, the case of Kielly v. Ahearne (c) must be 
OFcrrnled. The argument is, that if the landlord accept the smallest 
portion of the demised premises from the lessee, his remedy at common 
lifcw is g^ne, and also his remedy under the ejectment statutes. Is there 
any thing in the law to prevent a man giving up part of the premises to 
tbe lessor, and saying, that for the residue he will be bound by the cove- 
nants, &c., in the original lease ? A passage from Howard's Exchequer 
has been cited against the court itself, where it made a decision upon 
solemn argument. As to the case of Doed. Lawrence v. Shawcross (d). 
Bayley, J. had only the English act before him, which preserves all the 
H^hts of a party at common law; whereas in the case of Keillg y, Ahearne^ 
the attention of the Court of Exchequer was called to the whole body of 
the ejectment statutes. The point in Pluck v. Diggs (e) does not come in 
here, and although the Court of Exchequer differed from this court 
^pon that question, that is no reason why this court should differ from it 
^pon this question, but every point ought to be strained to secure uni- 
formity of decision ; as is said by Jog, C. B. m Lessee of Walsh v. Feely{f). 
It has been said, that the proceeding under 11 Anne, & 2 is a substi- 
tQtion for the common law proceeding; but Baity (^) denies that the 
Summons nnder it is a substitution for the right of entry at common law. 
Tlie 4 &. 1 gives the remedy, and omits the words " having right by 
^w to re-enter." The 5 6r. 2 is the act upon which the defendant 
^ies; the argument is, that this lease, being a lease for years, did not 
*iome within the act. The preamble cannot limit the enacting part, 
J^warrison Statutes, 657. The enacting words, if they take in the mischief 
dull be extended for that purpose, though the preamble to the statute 
does not warrant it, Basset v. Basset (h) ; Doe d. Dyioater v. Brand' 
^ (t) ; and the title of a statute is no part of the statute. Mills v. IVil 
^ 0)* The preamble of this act alone excludes terms of years ; they 
^ clearly included in the words ofthe second section, which are, where 
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]d.{9. so much rent U due "to any landlord,** and " every lewor or lessor 

shall have same remedy ; where the mischief exists, the court shon 

TiioMi>soN construe that the legislature intended to give the remedy. The dec 

in this case is within the 25 6r. 2 ; Home gives up a part of the pr 

raises and says, that for the residue he will he bound by the oorenan 

in the oi iginal lease ; is not this a new contract with that condition a 

nexed to it ? The condition is not divided, but expressly fixed to tl 

residue of the premises, and this act gives a remedy where there is 

demise and no clause of re-entry. The deed in this case containt 

demise ; it states the rent, it describes the premises ; there has been f^ 

session under it, and payment of rent for nine years ; every thio^ 

constitute such a minute or contract as is contemplated by this act, « 

therefore, upon it we should recover. SugdenonVenders and Purchase, 

70. — [BuiiTON, J. Must not the minute in writing be signed by ti 

lessor?] — We say not. If the deed contained an actual demise^ tl 

lessor could recover under the previous ejectment statutes ; if it doc 

not he is entitled to recover under this act. Whether the lessor e^ 

ecuted it or not it is within the act, because a mere proposal woold li 

binding although not signed, and although it should be inier parte 

Tempest v. Rowling (a). Either the lessor is bound by the deed, or I 

is not ; if he is bound by it, he has a clear right to bring his ejectmen 

The 25 G. 2 desires the court to consider such an instrument an acta 

demise ; and although the deed should destroy the original clauses ar 

covenants, still it is conditioned, for the performance of all the cov 

nants in the original lease. Where one party has signed an instmmei 

and the other has not, the party who signed is bound, Laythoarp 

Bryant (Jb), A tenant, under the circumstances of the present case, 

estopped from disputing tlie lessor's title, Cooper v. Blandg (e).- 

[BciiTOX, J. His title is not disputed, but only whether he has t) 

remedy; and in the case of a parol demise, it is asked^ could the eje 

ment be maintained ?] — By the contract here, it is plain the relation 

landlord and tenant exists, and the court will prevent the defend] 

from saying thattlie deed should be construed for his benefit alone, i 

not for the benefit of the landlord also. 

Mr. FUzgihbon replied. — The plaintiff contends that his ejectmen 
within the 5 G. 2, and it has been argued, that that act extends to lei 
hold ; and in support of that position, the 2d section has been re 
but that section is a distinct provision, applying only to the recorer) 
arrears of rent after judgment in ejectment. The 25 G. 2 has ; 
been relied on as including this case, but that act clearly shews tl 

(.r) .3 East. 18. {b) 2 Bing N. S. 735. 

(/) \ Moo. & Sc. 5G2. 
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mut either be a dame of reentry in the lease, or the want of it aided 
by ttatote; and for the latter purpose, the instrument must be conform- 
lUe to the 6 C 2, that is, it must be a lease of lives, or a lease for 
yaun determinable npon lives, which the deed in the present case is 
not Is this deed a memorandum in writing signed by the plaintiff, 
within the statute of frauds ? The authorities, cited to prove that a 
eeatract in writing, under circumstances, may be forced against a party 
who does not sign it, and may be a demise though signed by the ten- 
«it only, cannot apply where there is no such contract, and where the 
balding is under a lease sealed by both parties. — [Crampton, J. May 
kHb instruments be taken together?] — The condition cannot be appor« 
tmied. There might have been a surrender, and the parties then agree 
abcmt terms for the future. A surrender for an estate for life or years 
n land, at common law, might be by parol without writing, Co. LUt 
8S8 «. ; WiiHon v. PUkney (a) ; Cartwright v. Pilkney {b) ; and the 
statute of firauds requires it to be " by deed or note in writing, signed 
by the party so surrendering, or his agent,*' but not by the surrenderee. 
Tlie question then is, was the surrender accepted, or is there evidence 
ff^tfUifaeie of that acceptance on the record? Acceptance is commonly 
■oiplied; 1st, from the making of a new lease; 2dly, it shall always be 
presumed until the contrary appears ; so in Thurshy v. Plam (c), citing 
^^omptoH V. Leach (d). Where an estate is granted, it vests in the 
S'AQtee by the act of the grantor, and without any act of the grantee ; 
^eas there be a disclaimer, which it was thought should be by act on 
'^^^rd, until the case of Totonsend v« Tickell (e), which first decided 
^^^ the disclaimer must be by deed ; but it is still necessary that he 
^^koidd disclaim by deed. A man who once accepts or does any act of 
^^Wnership, cannot afterwards disclaim, Cretve v. IHcken (/). In Ni- 
tkoUim V. Wordnparth(g)j Lord Eldon expressed his opinion, that a 
release, with intent to disclaim, was in effect nothing but a disclaimer ; 
and all the cases prove that a grantee, in order to avoid the estate, must 
execute a deed equivalent to a disclaimer, and in strictness that deed 
should be a deed poll. 4 Bfythewood's conveyancingy 75 & 74 note. The 
passage cited from Chambers^ to shew a surrender must be accepted, has 
nothing to do with this case, for the question is, what is an acceptance ? 
and the law says it is accepted, if it be not disclaimed. It is said, the 
Mirrender here is conditional ; that is, it is the surrender, or in other 
words, the grant of an estate to be defeated by a condition annexed to 
the grant by the grantor, and to be taken advantage of by him. Per- 
Aiii#624, has been cited to sustain the position, that a grantee like the 
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present can avail himself of such a condition ; bat it does not apply, fir 
if this be a condition at all, it is not a condition precedent to the aeoept-. 
ance, but a condition subsequent to the acceptanee ; a condition whereby' 
the acceptance, or rather the effect of the acceptance is to be defsatad; 
and the surrenderee in the present case did not ezecBte the deed, aid 
therefore it is not his deed, his words, his act, or hit oondition. It it 
admitted, that a surrender of part of the premises* if nothing mora wot 
done, would destroy the condition as to all ; that is, that it wodU be t 
release of the condition in toio ; bat it is contended* that the conditiH 
annexed to the acceptance of the surrender, that is, to the release sf' 
the condition of re-entry, prevents this effect, and when brdcen, defeats 
the release of the condition of re-entry ; but, " if a condition be released 
upon condition, the release is good and the condition void." Co.LHt 
274 b. The main proposition is, that the lessor, by the aoceptance ef 
part of the premises, has defeated the condition altogether, Wwk^i 
case (a) ; Co. Lilt 202 b n.2\ Knight's ca. 2d Point (b). These autho- 
rities drive the counsel for the plaintiff to contend, that the acceptaace 
of the surrender was upon condition, but there is no authority toaap? 
port them ; but against it are Plowden 232, where it is statedt that As 
words must be his, who is to take advantage of the condition ; aad Pif- 
ham 1 18, where it is said, that the condition is always to him who paesetk 
the estate and to no other. The case of Kesteron v. Sabery{c\ has nothing 
to do with this case ; it only proves, that a release of debts onaconditioa 
precedent will not release the debts, if the condition be not performed; 
nor has Co. Litt 231 o^ which only proves that one of two leeseei. 
who does not execute the lease, but who enjoys the land under it> sM^ 
be bound by the terms of it, and shall be jointly bound with the otl^r 
lessee to pay a sum in gross, reserved by the lease. This passage c^ 
not apply, unless the plaintiff, the non-executing party, has entered ac- 
cording to tbo surrender; and if he has entered, this is an absolute 
acceptance of the surrender, and its effect cannot be destroyed by tb^ 
pretended condition, which is a condition subsequent* It is argued, tb^t . 
because the rent is not suspended the condition is not ; but the rent \^ 
not odious, being an equivalent for the land, but the condition is, ^ 
defeating the estate ; and this point has been decided in Hodskins T* 
Thornbtiry (d), and by Ferriam, J. in Anonymous{e) \ Culco ▼• 
Sharpe (/) ; Lee v. Arnold {g). Dormers case was cited to shew l^bat 
things can be done by consent ; but the apportionment of a condition ^ . 
not one of them, and all the authorities agree, that this cannot be dpoo. 
by act. of the parties. It has been asserted, that a condition to defeat a 
term of years absolutely granted, may be created by something subse- 
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H^nt to llie grant $ bat Perkins 6\7^ is against this position. The pas- 
tt^ in Hudson* $ Landlord and Tenant^ 321, applies only to conditions 
which are annexed to the grant in its original creation. There is no 
uiihority for saying a deed must operate in omnibus ; it must (^erate 
«^ far as its provisions are legal, and fail io parts where it controverts 
the kvr. It is said, that KieUy v. Ahearne decides this case, but it is 
^iistiigQishaUe as being the case of a freehold lease, where the clause of 
f^- «otry had been destroyed by act of the party, and was then the sane 
ta if the deed was originally without such a clause, and was therefore 
aMied by d G. 2 ; and it was also the case of a sub-lease, not of a sur- 
render of parti and is no more than a dictum of the court. The reason 
^i^ren is a bad one, for if correct, an ejectment for non-payment o£ rent 
nmmffht be brought against a tenant from year to year by parol demise. 
£ dSRAMFTOK, J. It must bo taken to apply to a case similar to the one 
iM^^irae die court.] 
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BuRTOir, J.* this day delivered the judgment of the ooiirt. — After 

the evidence produced by both parties at the trial, and reading 

proviso in the deed of 1829, he said,*that upon this clause the entire 

«l^«B€stion in this case turns. It is a proviso, as we conceive, amounting 
^n substance to an agp'eement expressed and implied, to occupy the resi- 

^tae of the premises at the rent of £500 a year. It was upon the pro- 
^^etion of the deed which contains this proviso, that the defendant 
^^^Red upon the learned Judge to direct the jury to find a verdict for 
■^im ; and upon this ground, that in consequence of what took place, the 
landlord lost this right, or the remedy which the deed expressly reserves 
^ him for the recovery of his rent. The case has been ably argued 
^pini the operation of a surrender of part of the premises, on the condi- 
tion df re-entry ; and we are of opinion, that such surrender operates to 
^^troy the condition, it not being apportionable. But the refusal of 
the learned Judge to direct a verdict for the defendant was right, upon 
bounds altogether distinct, and which go upon the construction of the 
^j^ctment statutes. The question turns especially upon the 25 G. 2, c 
^^9 and we are of opinion, and 1 have not the slightest doubt on the sub- 
ject, that under that statute the plaintiff had this remedy either under 
^he two deeds or under the single deed, which is a demise at a certain 
''^nt, and for a certain term ; and this surrender being a surrender of 
part, with a condition that all the remedies in the original lease should 
*^*itinue, I cannot entertain a doubt that the lessor's remedy by eject- 

^^titfor non-payment of rout continued. The 2d and Sd sections of 



The Lord Chief Justice was prevented by indisposition from 
ng the argument. 
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the 2.5 0. 2 gorern this case, and I cannot entertain a doubt, tl 
two docnmentf compared together, and the second declaring the 
to be occupied on the same terms, and that landlord shonld hare 
remedies in the original lease, that it is a contract in writing, ezp; 
and constituting the relation of landlord and tenant, and aseert 
the rent reserved. There are four things required to maim 
ejectment mider this act ; first, there must be a minute or art 
writing ; secondly, the rent must be ascertained ; thirdly, the land 
be shewn to have been enjoyed ; and fourthly, that more than one 
rent is in arrear. These are all ascertained in this case. The qi 
then is, whether the deed alone or taken in connection with the 
nal lease is such a contract ? and we are all of opinion that it b 
tract in writing, in which they declare how they shall stand for 
tore, and that the lessor shall have all the remedies which he had 
the lease demising the whole of the premises, and that upoi 
grounds there must be 

Judgment for the plain 
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COMMON PLEAS.* 

PAACTICB— ACTION AGAINST MAGISTRATB—GBNBRAL 

ISSUE— SPECIAL PLEA. 

Hamilton Stewart r. Sir W. W. Lynar. 

In an action 

Mr. Holm BS applied on behalf of the plaintiff, to get aside the special a^ntt a ma- 
plsa filed by the defendant, inasmach as all thefiu^ spread out on that plea ^"^ wilUot 
ooold be given in evidence under the general issue, and inasmuch as the >^ V'^ * 

sdcciaI olca 

piss WM wholly inconsistent and unnecessar)' : and that same was filed for ofjufttification 
^ tbs porpose of embarrassing the plaintiff. This was an action against the ^}^ '" T^^' 
defendant in his capacity of Magistrate, for an assault and false imprison- neral issue, 
meat of the plaintiff; that nnder the act of parliament, any special justi- |^^o"S^ ^^^ 
ficatioa which the defendant had, he might give in evidence under the matter could 
general issue. This plea was, therefore, wholly unnecessary. If the evidrace '" 
defendant oould be deprived of any benefit, then it would be a hardship under the ge- 
Bot to allow him to put his special defence on the record, but the defend- 
sat eoold not possibly be injured by setting aside this plea ; that it was 
filed to embarrass the plaintiff at the trial, and to create unnecessary 
expense. — [Dohkrty, C. J. Does not the statute give him every 
defence that be would have had, if he put the special justification 
on the record?] — It does. In an action oiassumpsity if the defendant 
pleads a special plea that amounts to the general issue, it is a bad 
plea. Suppose by their special justification they have tendered im« 
''^terial issues, are not all the facts traversable ? and we may be going 
^ trial on immaterial issues. This would work an injury to the 
Pontiff. The practice of the Queen's Bench is, where a party can 
B^^e the special matter, in evidence under the general issue, never to 
permit him' to file a special plea, Marsden v. Benson (a). 

Sergeant Greene and Mr. Napier fur defendant.-^The plaintiff hae 

called on the court to rescind the rule for pleading double matter in 

tbb case, on three g^unds, that it is an abuse of the statute, that the plea 

is inconsistent and unfounded ; and that all tlie matters stated in the plea 

ooold be given in evidence under the general issue. We admit that 

the court will not allow a plea that amounts to the general issue. 

Mops T. Ames (b). The case of Carr v. HincMiffe (c), was an attempt 

to get rid of the special plea ; you cannot plead a special plea which would 

traverse all the fiu^ts in the declaration. — [Torrens, J. Is not that the 

* The Common Pleas cases aregiTcn ex relatione Mr. G. Stokes, 
(o). 5, Law Rec. N. S 22. (6) 4 Bing 473. 

(c, 4 P. (I C. 547. 
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same principle in all pleas of justification ?] — It is the new rales in £ 
land tend to narrow the issues : here we wish to reduce this cause 
action to a specific issue, if we are deprived of the special plea, we can 
do this ; we tender them a distinct issue, whether we were acting aa a i 
gistrate or not.-* [Johnston, J. Did not the plaintilF serve notice on j 
as a magistrate before the commencement of this action?] — ^Hed 
we are still entitled to both pleas. In MarHu v. Kesterion (a), the plea 
not guilty, and tender of amends was allowed. It would be a manifests 
surdity to say, that the magistrate should not have a benefit givei^ 
the common law, because a statute has given him another benefit. — [^ j 
UBRTV, C. J. The course pursued by the defendant may increase 
expense in pleading, but will diminish it in proof; the conrt must n 
mately decide any question of law that arises in the case either 
demurrer or on a bill of exceptions ; and are we to say, that he shall i 
avail himself of his common law right of a plea of justification, becauae. 
may take advantage of the right given to him by the statute?] — It 
laid down, that though this defence may be given in evidence under tl 
general issue, yet, it is frequently advisable to plead the matter speoitll) 
as it tends to diminish the evidence on the part of the defendant(&).[Toi 
RBNS, J. Could the plaintiff reply de injuria sua propria ? for if he coai< 
I think it increases the proof; for the effect of such a plea w6uld be, du 
the plaintiff would be obliged to prove every immaterial issue stated i 
the justification.] — This is a good plea in point of law. The b0 
stated in the plea are sworn to be trne, and the court is called upc 
by a summary motion to deprive a party of his common law right; tl 
plea sets forth the recent statutes as to party processions in Ireland, ai 
serious questions in law may arise on them ; and is a party to be oo 
eluded from having a decision on those points because an act of paili 
ment has given him a greater advantage than he had before ? — [D 
UERTV, C.J. The case of Redford v. Birley{c)y which has not been cite 
I think, goes much further than the present case ; there were fif^y-oi 
special pleas in that case ; they were reduced to fourteen ; anxi when tl 
case afterwards came before the court, Chief Justice Best said, that i 
the evidence which had been given on the special pleas might have bei 
given under the general issue.] — In the case o^ Atkinson v. Cktrt^y tht 
were five special pleas and the general issue, and that was an actii 
against a magistrate. 



ToRRENS, J. — If I could be satisfied that the party here could n< 
reply de injuria 4'c.> it would go a great length in changing my vie 
of the case. 

Mr. Whiteside^ in reply, for plaintiff. — If the court think that tfa 
plea narrows the issue, then the defendant has some reason for his pie 



{a) Sir W. Black, Rep. 1C93. 
(6) 3 Chit. Plead. 1091 ; Com.Dig. Plead. 3 J^J. 23. 
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here the act of parliament gives him every advantage ander the 
ind issae, which he could have under this special plea, in which 
B is not one new fact put forward ; they have not shewn that he 
Id be deprived of a single advantage, by giving every fkct stated 
At plea in evidence onder the general issue. The authority relied 
rhere a magistrate is justified under a warrant: here there is no 
thing. The offence charged is '' intending to parade in procession." 
act expressly states, that the party must be apprehended under a 
■ant. This is a motion to the discretion of the court, and if the 
t sees that by permitting this plea to stand, a g^at mischief and in- 
enience arises to the plaintiff, and no advantage whatever to the 
ndiot, they will expunge it. I think the replication de injuria 
it case would be good, for, unless the matter be derived through 
plaintiff himself, you cannot new assign. In £ngland this plea 
Id not be permitted ; it must occasion unnecessary expense to 
diintiff ; and where the rule in England has been, before and since 
lew role, to disallow a plea like the present, and in the absence of 
ease where, in an action like the present against a magistrate, the 
pleas have been allowed, the court ought to set aside this plea (a). 
9RIIEN8, J. — As it is not likely that the court will come to a unani- 
I opinion on this question, it becomes necessary to give the indi- 
il opinion of each member of the court. I think, that the practice 
e Queen's Bench in this country and in England, before and sub- 
mt to the new rule, has been invariably not to allow a party to 
B, in addition to the general issue, a special plea, where it amounts 
e general issue. I take it now, that there is no difference between 
ase of a magistrate and any other individual. It is the usual course 
low a party a special plea, where he can shew the fects stated in it 
I not be given in evidence under the general issue. It is suggested 
it is for gpreater security that the defendant has filed the special 
ia this case. Is there any advantage which he could have, that he 
lot under the general issue ? He can raise every question of law, 
'ell on a bill of exception, sis he could under a demurrer to the 
al plea, and therefore the advantage to be derived by the defend- 
Is' no more than if this plea had never been filed, for he has an 
1 opportunity of having the opinion of the court upon all the points 
I in evidence at the trial. No case has been cited, where, in an 
D against a magistrate, a plea like the present has been allowed. 
« on that ground, I pressed the eounsel for the defendant whether 
lication de injuria could be filed to this plea. The Chief Justice 
ited an authority, which certainly did, at first, strike me as analo- 
to the present case, but, I find that in looking into it, I cannot 

"yketv. lUcTM, 6 Dow. Prftc. esse 3S4 ; Dawson ▼. M' Donald, 2 Meeson and 

Welsby 26. 
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bring my mind to the same conclusion that he has done . Chief Jw 
tice Best uses the words miffht have been given in evidence andc 
the general issue ; that is not saying that all the evidence^ which ooal 
have been given under the special pleas, might have been given and' 
the general issue. It has been said, that the plaintiff may go down 
trial on the plea of the general issue, and let the other pleas be decidi 
afterwards. This practice, 1 think, is attended with much inconvenie^ 
mixing up the question of law and fact, before the question of law ^ 
been cleared off: but going down to trial, in the first instance, seem^ 
me, to increase unnecessarily the expense to the plaintiffi and 
tend to harass the party who thus goes down to triaL 



Johnson, J. fully concurred in what had fallen from his brother Tor- 
REN'S, and did not see any advantage that could aocrae to the defendiot, 
by permitting this plea to stand, but a very great injury might be 
worked to the plaintiff; he could not imagine why the defendant inuated 
on retaining this plea where it cannot be shewn that any benefit whait 
ever could result to defendant, nor any advantage which he woii& 
not have under the general issue. 



MooRB, J. differed in opinion from Johnson, J. and Torrbks, « 
The statute, in this case, gave an additional benefit to a magistrate ^ 
pleading the general issue, and giving the special defence in evidence tf 
the trial. Is it to be said, that because the party has this benefit con 
ferred on him by the statute, he is to be deprived of his common las 
right of pleading specially, if he thought proper to do so ? The plaintii 
by this plea, has the advantage of meeting tliis case on the special tssa 
raised by it. Is this a disadvantage ? It has been said, that this pli 
is put in for the purpose of raising a demnrrer. There never was acsi 
in which a question at law was more fit to be raised by a demnrrer ths 
the present. This plea gives him every opportunity of meeting the am 
either before he goes to trial, or atlter the triaL It is unnecessary fi 
me to advert to the case cited, in the course of the argument, by ti 
Chief Justice. I think it is conclusive on the present case, and I cann 
agree with the other members of the court in the objection which the 
have raised as to that case. I think tlie words of the judgment of Chit 
Justice Best are, *' that all the evidence which had been given in tk 
^ case, might have been given under the general issue;'* and, therefor 
I tit ink this special plea must be allowed to stand. 

DoHERTY, C. J. — By this motion, we are called on to corred wh 
is alleged to be an improper use of the statute, which enables a par 
to plead double matter. We are required to rescind the order by whi* 
the defendant was permitted to plead a special plea of jualificndi 
in addition to the general issue, and to take that second plam off t! 
file, for the reasons stated in the notice. 
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rbifl moHou bus been urged chiefly on thegproand, that as the defend* 
is a magistrate, and, as such, enabled by the statute to give any special 
Usr of justification in evidence under the plea of the general issue, 
tiisrefbre, ought not to be allowed to resort to a special plea. What* 
trdiflerenceof opinion exists in the court with respect to the other 
vads on which this motion has been rested, all the members of the 
vt are, I beliere, unanimously of opinion, that the case of a magis- 
te does not differ from that of any private individual ; that the sta- 
eof C&ar/isi, which permits him to avail himself of any matter of de- 
cs or special justification, under the plea of the general issue, was in* 
ided to confer a boon or privilege on the magistrate, and to facilitate 
mode of defence, and not to deprive him of any benefit which he 
{ht derive from a special plea, or to preclude him from pleading such, 
aay case where he might deem it advantageous to resort to special 
tUf and where any other individual would be allowed to do so. 
ivittg once established that there is no difference between the case of 
■sgistrate and a private individual, that goes far to decide this motion ; 
.*, is there aay law or practice which peremptorily pronounces that a 
fSradant, in an action of trespass, may not resort to a special plea of 
ttifieation, in addition to the plea of the general issue ? I think that 
) Mich rule or practice exists ; and the case of Bedford v. Birley^ which 
eiUed for in the progress of the argument on this motion, goes, in my 
ind, the full length of establishing, that a party may plead special pleas 
jiitifioation, in addition to the plea of the general issue, even whore 
« Blatter stated in the special pleus may be g^ven in evidence undtr 
tplsaof the general issue. That case was very fully considered, and 
IS brought before the court on more occasions than one. There, the 
Aodant, in an action of trespass, pleaded the general issue, and fifty- 
M q^eeial pleas of justification. On a motion made by plaintifi^, it was 
ftnedto the Master to expunge snch pleas as he might deem to be su* 
uilaoQg. The Master struck out thirty-seven of those pleas, and the 
*s afterwards went down to trial on the general issue and fourteen 
^ of special justification. After the trial, Best, €. J., in delivering his 
^Igneiit, stated, ** that all the matter that has been adduced in evi- 
'^aee might have been gone into on the general issue.'' 1 he defend- 
t^sooQBsel have been asked to produce any case, in which a magistrate 
* pleaded both the general issue and a special plea of justification ; 
' Uiey have not, on the moment, been able to supply any such ; but, 
''Out admitting that none such are to be found, I confess 1 am not 
Poised at this ; neither does the want of snch a precedent iiifiuence 
itiBcb— for, when the magistrate is permitted to avail himself of the 
'^nl mode of pleading, it is not astcmishing that he should, generally 
Muiig, prefer availing himself of such privilege; nor can I perceive 
M cause for complaint the plaintiff has, because the defendant in this 
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case, chooses to pat in a special plea ; it fiiniiskea bis oppoiieiit» in dei 
with the matters of defence on which he intends to relf ; it pmsiti 
snrprise. If there be any single matter of ftet stated wkieli tlM 
tiff controverts, he may, if he chooses to do so, take issue on that ; 
he thinks that the entire plea does not famish any defence in point ^ 
law, he may, by demnrring to it, pat that in a doe eoaise for decinc^KB 
bat we are called on to rescind an order, allowing the defendaniia tbia 
case to plead donble, and to take this special ^ea off the file, fiir fcA« 
reasons stated in the plaintiff's notice. Soppoaing that I aas right m 
the views I have hitherto taken, vis^ that the case of a u^^istnite dosr 
not differ from that of any other individual, and that it is competeat for 
a defendant in an action of trespass to pot in special pleas of jnstifiestiii 
in addition to the plea of the general issue, I confess I do sot sea sqr 
ground for our taking this particular plea off the file, and eoadeaniuigit 
on this summary application. If this be a bad or defoctive ^ea, tk 
plaintiff is not without his remedy : he may demur to it, if be tluaks 
proper. Had the defendant put in avast number of spedal picas (as in ths 
case of Bedford v. Birley, there were fifty,) bis conduct might be rspi^ 
sented as oppressive and vexatious ; but here, where there is but mm 
special plea, and that of no extraordinary length, the eowt canMt ba 
called on to interfere on the ground of appearing vexations; neither need 
the plaintiff be apprehensive that he will suffer inconvenience or delay as 
suggested by his counsd, if he should deem it advisable to densur ta 
this plea ; for, under the circumstances of this case^ the court would not 
be likely to restrain him from going down to a trial of the matter sf 
fact. For these reasons, I agree with my brother Kf oorb, that tkia 
tion should be refused ; but, the court being divided, we most aay. 

No rule. 
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FFiNlpi<M&ry, January 23d. 

PHACTICE— NOTICE TO CHANGE VENUE— ACTION 

AGAINST MAGISTRATE. 

h Hamilton Stewart v. Sir W. Wainrioht Lynar. 

SergeaDi Greene, applied, on behalf of the defendant, to change the 

fenue in this caae, from the county of Monahan to the coonty of Dub" will change 

lii, or lome adjacent county. ^^ adTn1n° 

This was an action of assault, and ftdse imprisonment, against the de- county in an 

Aidant in his capacity of magistrate. The defendant in his affidavit stated !|^^"/ jf 

dot he had been sent down to suppress party processions, and that his ^^e be rea- 

iistroctions were to preserve the peace of the town ; that eight different pose that a 

actions have been commenced airainst him, for acts done by him as a macris- »5'yactorj 

t , ..,«.,,,. ., tnal cannot be 

tittte on that occasion ; that smce 1 2th July, he has received anonymous had in the 
bttersy bearing the Monaghan post-mark, stating, that his pay would not ^e T^ue^f "^ 
be sufficient to liquidate his law expenses ; he swears, that he believes or^nalljr laid. 
these several actions have been commenced for the purpose of haras- 
neg and oppressing him ; and that from these circumstances, and the high 
periy and religious feelings that at present exist in the county Mona- 
ghan, he does not think that he could have a fair and impartial trial in 
ihttt ooanty ; the right of the party is to bring his action where he 
ehcKMes ; in transitory actions, the court will change the venue when 
there are grounds to think there will not be a satisfactory trial, Mylock v. 
Sakdin (a> 

Mr. X Whiteddey for plaintiff. — A consent has been sent to plaintiff, 

to change the venue to the county Dublin, which we refused ; it would 

be ruinous to the plaintiff, a man in humble life, by the expenses 

of witnesses, he. ; but it is a mistake to say this is a transitory action ; 

it is purely a local action, and the party is compelled to bring it in the 

county where the imprisonment took place (6). The court will never allow 

the Tenue to be changed on such showing as the present. A party 

must show facts. It is not enough to state, that he thinks he cannot 

faave a fiiir trial. A party who comes before the court must make out 

a clear case in his affidavit : has he done so here ? He does not even 

l^edge his belief to the fact, that he cannot have a fair trial : reports and 

general statements not sufficient to sustain his case, Chandlers^ Co. v. 

A general swearing, as to apprehension and belief that a prejudice 
exists, is not sufficient. King v. Harris and others (c). 

(a) n Bur. 1564 ; 2 Chilly* (/;; ChiUy\ Prac. 1 »0;j, 

(c)3 But. 1331. 
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1838. DoHERTY, C. J. — Thi« cue does not torn on the affidavits^ if th 

V^^V*^^ court sees any good reason why it is satisfactory to have a trial i 
8TBWART another connty. We will send it to Armagh. 

Vm 

LYNAR. 

Order. — Let the venae be changed to Armagh : costs to abid 
the event. 



Thursday, January 2Uh, 

PRACTICE— AMENDMENT— SHERIFFS RETURN TO 

SCIRE FACIAS. 

Executors of O'Biuen r. Fitzgerald and others. 

The court will ^^r. 71 Jennings applied, on behalf of one of the defendants, that tl 
^!^^ ^® ^** sheriff of the county Mayo should amend his return, by iDserting 1 
hi» return to name in the return of the persons summoned under the writ of scL / 

Mci. fa. if It ||^^^ |j^ |^^| |^^q served with the notices and orders, bui was s 
appears that ^ 

an J penon returned by the sheriff; and also, for ten days time to plead. Thai 
teret?baft not ^^ ^^® person most interested in disputing the plaintiffs' demand, 
been returned John Fitigerald was the second son of the cognnaor of the jadgme 

n ot the heir, and he came in as a purchaser for valuable constderalioi 

Mr. Charles O'Malley for the plaintiff.^ — The parties have all ; 
peared by one attorney, and whatever be the defence of one will 
the defence of all ; they have come in to ask a favor of the court, wh 
must be on the terms of their not demurring to the $ci.fa.y and plead! 
issuably, and paying us the costs of this motion. 

DouERTY, C J. — This is not the case of a party coming in, mer 
to ask a favor of the court, but it is a party having an interest, who ] 
not been served, coming into this court, and making a complaint agai 
the sheriff, founded on allegation of imperfect service, which is i 
denied. 

Mr. T. Jennings. — We called upon the plaintiff by notice, to amc 
the return, and that notice was served on the plaintiffs* attorney, vi 
is also the returning officer for the county Mayo. 

Per Curiam. — Let the return be amended, the defendant nnd 
taking to plead in four days, and no costs of this motion. 
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Tuesdayy January 25M. 

PRACTICE— COSTS OF SPECIAL JURY— ACTION OP 

SLANDER. 

CoouLAN r. Carney. 

if r. Jennings applied, on behalf of the plaintiff, that the defendant ^^^ 

aid pay the' oosts of the special jury in this case. This was an action ap plying for • 

lander. The defendant applied for a special jary. A trial was had ^^^ p^^ ^^ 

he last assizes for the coanty of Mayo, and the plaintiff got a yer- of«ame,,unlea9 

, , the Judge cer- 

t, with six-ponce damages. The jndge did not certify ; the plaintiff ufies, even in 
d the jury twelye guineas. The action being for oral slander, the ^^^^^ 
intiff coald get no more costs than damages. The plaintiff applied more costs 
the defendant to pay those costs, and, upon his refosal, the present ap • magM* 

cation became necessary. He relied on the 27th sec of the S & 4 
\^ e. 91,* as conclasiye that the plaintiff was bound to pay those 
lis to the defendant. 



Mr. Mondhany for defendant, submitted that the plaintiff shoold hare 
plied to the Judge for a certificate, at the time of the trial, and that 
is being an action of slander, where the party only recoyered six-pence 
mages, he was entitled to no more costs ; and that the section of the 
(referred to meant to apply only to those cases where the party would 
lye been entitled to the costs of a common jury. Here he is not eati- 
Bd to any costs beyond the damages found; and that the certificate was 
dy necessary for a party, where he succeeded, for the pnrpose of tax* 
f those costs against the opposite party; and he also insisted that the 
liiatiff here should haye applied to the Judge at Nisi Prius for those 

Mtt. 



ToRRBNs, J. — That would be withdrawing the matter altogether 
im the jurisdiction of the court, and placing it in the hands of the Judge 
i Prius. 



•8&4Fr.4,c.91,s.27:— "And 
e it further euacted, tiiat the 
person or party who shall apply 
9r a special jury, shall pay the 
ees for striking such jury, and 
lithe expenses occasioned by 
be trial of the case by the same, 
lod shall not haye any further or 
»€her 'allowance for the same up- 
n taxation of costs, than such 



^' person or party would be enti- 
" tied unto, in case the cause had 
"been tried by a common jury, 
" unless the Judge before whom 
" the cause is tried shall, imme- 
"diately after the trial, certify, 
" under his hand, upon the back of 
" the record, that the same was a 
" cause proper to be tried by a 
" special jury." 
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1839. DoHERTY, C. J. — There is a dear and plain course pointed out bj the 

^'^'V'^ section of the act of parliament referred to, to be pursued at the triaL The 
coouLAN defendant here has had the benefit of a special jury ; and it is manifest, 
under this section of the act, that the plaintiff must haFe those costs so 
incurred against the defendant ; and although this has been stated to be 
a new case, yet, it is so clear r a case, and bearing in mind the notice 
served by the plaintiff, we muit grant the motion, with costs. 

Let the defendant pay to the plaintiff the costs of striking the spe* 
cial jury, and all the expenses occasioned by the trial of this 
case by a special jury, and the costs of this motion. 
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EXCHEQUER OF PLEAS. 

Monday, January 14M. 
PRACTICE— AFFIDAVIT TO HOLD TO BAIL— PARTNER. 

HoRWOOD and another v. Pow£R. * 

The defendant was arrested and held to bail on the following affida- ^^ affida- 

▼it of debt : — Tit to hold to 

Geoi^ge Horwood of," ^c, " maketh oath and saith, that William t*^ pfaimfffk. 

Power 18 justly" &c., " indebted unto Henry Gunther, this depo- stating thatW. 

** neni's late partner in trade, and this deponent, in the sum of £158, for fendam) was 

"goods sold and delivered by the said Henry Gunther and this depo- ind^t^*«un- 

" nent, during their late partnership, to and/or the said William Power, deponent's 

and at his request. And this deponent further saith, that the said ^^'^||^|!'"ndi 

sow still remains justly due and owing to the said Henry Gunther this deponent. 

*' and this deponent, over and above all just and fair credits and allow- £ ^^^ f^,. 

" ances," &C. goods bold and 

delivered hy 
The usual, rule having been obtained to shew cause of bail, the said H. G. 

and this depo* 
nent, during 

Sir.Macdonagknow objected to the affidavit as defective ; first, in the use thcii late purt- 

of the words " to and for," which rendered it uncertain. It might imply °J^^/I,^*'he 

either that the goods were sold to the defendant, or that the plaintiffs and said W. p. and 

defendant stood in the relation of consignees and consignor, and that the y^^/^ tobc 

goods were sold by the former, for and on account of the latter. In sufficient. 

> 

•apport of this objection he cited I^ell v. Tfirupp (a) ; ONeill v. 
Mayne (b) ; Snell v. Anderton (c) ; Cathrow v. Hagyer (d) ; Taylor v. 
Forbes {e)\ Visgery.Delegal (fj, 

PfiNNEFATHEii, B.* — I quitc agree that the affidavit should be framed 
with certainty and precision, but taking the words ** to and for" in 
conjunction with the context, it seems clear that the sale and delivery 
i^f the goods are the foundation of the debt, and that the meaning of 
tbe affidavit is, that the goods were sold and delivered to the defend- 
ant. This, therefore, is an objection to which 1 cannot yield. 

Mr. Macdonagh. — The second objection to the affidavit is,, that it 

{a) 2 D. & Al. 5 6; S. C. 1 Chit. lUp. 3:M. (6) 1 H. & B. P8. 
(c) 3 M. de P. 2i9. ((/> 8 East. LHI. 

(O 11 EabtUU. {/)^2B.Si Ad. 571. 

2 D 
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states that the goods were sold and delivered by deponent and 
partner ; in the case of Edgar v. Watt (a), a similar affidavit 
insufficient; Patteson, J., observing, that it did not appear 
there had been a dissolution of partnership, or whether the pai 
dead. 

Mr. Arnutrongy contra, wayitopped by the court. 

Pennefather, B.— From the statement in this affidavit, ii 
intended that both partners are alive* The cause of bail most 
be allowed, but as tho cases cited by Mr. Macdonagh shew t 
were strong reasons for supposiog the objections taken to the 
to be sustainable, it must be without costs. 

Cause of bail allowed without 

(a) Har.& Wol 108. 



Monday 14M, Ttteidayt ISth, and Tuesday 22d Januat 



CHANGE OF CURRBNCY^RENT— LEASE— COVE 



Neville v. Ponsonbt. 



In IISl, a 
lease was 
made of lands 
in Ireland for 
a term of 999 
years, reserv- 
ing a rent of 
«*^10U sterling 
current and 
lawful money 
of Great 
Briuin ;*' 
the currency 
of Gt. Briuin 
and Ireland 
being then tiie 
aame. Held, 
that not with* 
standing 
the 6 Cr\ 4, 
c 79, the rent 
was not paya- 
ble in Britibh 
cunency. 



Covenant by the assignee of the reversion, against the m 

the lessee. The declaration stated, that one Thomas Head be! 

• 

in his demesne, as ^i ie^^ on the 13th jof July, 1721^1, by iod 
lease made in the eounty of Kilkenny, the date whereof was tli 
year aforesaid, demised to one Henry Ponsonby, his executora>£ 
lands situate in the county Kilkenny, to hold from the S5th < 
then last, for the term of 999 years, '* yielding and paying 
yearly and every year, to the said Thonuis Head, his heirs an 
the clear yearly rent or sum of £100 sterling, current and lau^ 
of Great Britain, (equal to the sum of £100 present currency,)!!! 
by two even and equal portions, at or upon the two usual daj 
ment in the year» that is to say, £50 sterling, of the like lawf 
of Great Britain, on the 29th day of September, and £50 sterii 
like lawfal money of Great Briuin, on the d5ih day of Marc 
and every year, during the said terro«" The declaration the 
that Henry Ponsonby, the lessee, for himself, his executors^ \ 
nanted to pny '^ the said yearly rent of £100 sterling, as afiire« 
'^ several days and times therein before limited and expressed 
*< ment thereof." After stating the entry of the lessee ^pon th 
premises, the declaration (which by consent was in the sh«rifo 
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re^y tbat the reversion by mesne assignment had become rested in the 
plaintiff, and the mterest of the lessee in the defendant Breach assigned 
— that on the 25th of March^ 1837, the sam of £50, of the rent afore- 
aid, for one half year of the said term, ending on the day and year last 
aforesaid, became dae, and still was in arrear and unpaid to the 
plaintiff, contrary, &c. • 

The indenture of lease declared on, which was set oat upon oyer^ 
bore date the 13th of July, 1^21, and purported to be made between 
thomas Head, of Head's Grove, in the county of Kilkenny, Esq^ of the 
one part, and Colonel Henry Ponsonby of Woodtown, in the county of 
TTaterford, of the other part. The indenture witnessed that the lestsor, 
''/brand in consideration of the sum of £325, to him in hand paid by 
** the lessee, by way of fine, and of the yearly rent therein reserved, and 
''also of the covenants, &c., thereinafter mentioned and expressed, &c," 
demised unto the said H. Ponsonby, the lessee, certain lands and premi- 
ses, situated in the county of Kilkenny, and particularly described in 
the lease. The re(2cfen£?tfm and covenant for payment of the rent re* 
Mrved were respectively as staled in the declaration. 

The defendant pleaded a tender on the 25th of March, 1 837, (the 
^ay on which the rent in Ae declaration mentioned was due and pay- 
ible,^ of £46. Ss. Id. " of lawful money of present currency, being equi- 
'^ talent to the sum of £50 of late currency, which was the half year's 
" ren t due and payable under and by virtue of the lease in the declara- 
"tion mentioned, to receive which of the said defendant, the said plain- 
^tlff then and there refused," Itcc 

To this plea the plaintiff demurred, upon the ground, that although 
^ professed to be an answer to the whole declaration, it was in 
^ct an answer only to part. 
Jbuder in demurrer. 



1839. 



KeVILLB 
PONSONBY. 



Vr. B, Pennefather^ jun., in support of the demurrer. — The simple 

fi^ttioA for the adjudication of the court is, whether rent, reserved by 

>*> indenture bearing date in 1721, is in point of law discharged, at the 

ft^at day, by a payment in Irish currency ? It is submitted that it is 

Ml) as will be seen by a brief reference to those changes which have 

tneti ^aee in the currency, and which appear more materially to affect 

lii^present case. Prior to 1637, the money current in England wascur* 

fM in Ireland, at I*4th more in Ireland than it was in England. In 1637, 

tfceenrrcfncy was by proclamation placed on the same footing iirboth 

cdOBlrtes. By prodamation, in 1 737, the currency was reduced, mak- 

ingXht motley of England current in Ireland, at 1-1 3th more than in 

^BMJkndu That so continued until 1826, when the 6 G^. 4, d. 79, 

AeftiJlfDfr restoring the aniformity of the currency in both ooontries, 
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wns passed. Tbit then is a lease execuUd at a time when thi 

rency in both coantries was the same; — when the predanuUi 

1637 was in force, wherein it is recited that^ ** wherean it it obs 

*^ that great naoertainty sometimes ariseth in the interest of tii 

^^jects, touching reservations of rents or annaities, bilk, bomb 

^ tracts, and otiier agreements, made between party and party i& 

^ ment of monies, which is interpreted to be Irish, if the w^tei 

*^ ling or English be wanting.** And wheiebj it is provided tkat 

^ reservations of rents, bills, bonds, contracts, and all other agree 

** after the €rst day of May next, to be made and contracted be 

*^ party and party for moneyes, shall be understood and interpreted 

^ English, though the same have not the word sterling or E 

** added to them, and that they be accordingly so adjod^ed by i 

*' Majesty*8 Judges, and others whom it may concern, when and w 

" as any controversie of that kind shall rise before them."* H 

reddendum been here simply << yielding and paying £100," theiai 

woald have been entitled to demand, and the tenant bonnd to fuy 

English, by force of the proclamation of 1637. Bat the reddens 

** yielding &c:, £100 sterling, current and lawful money ci 

'< Britain.** The words are plain and nnamhiguons, and even if the 

an ambiguity, the proclamation would give a certainty to theUM 

It cannot be said that a man discharges himself from liability, I 

by words plain and unambiguous he contracts to do that which i 

imposes upon him. It cannot be said, that this is £100 Irish, Ui\ 

in English coin : — 1st, that would be contrary to the prociaim 

1637. 2dly, the contract is not to pay £100 in current and iawfbl 

of Great Britain, hut it is to pay £100 "sterling, current and 

money of Great Britain." When the proclamation of 1737 was 

the landlord was obliged to receive his rent, reduced by l-lSth/a 

so continued until the uniformity of the currency was restored 

currency actf The efivct of that act was, to place the parties to thi 

or those representing them, in their original position. That abf p 

that all payments are to l>e made nocording to the currency 'O: 

Britain, except in the cases that are therein specially except^ 

question then is, does this lease come within the exception^ 

enactment as regards leases is in the iV>] lowing words : — " all del 

" or to grow due under or by virtue of any lease whirh shall hm 

"executed at any time before the commencement of this aci,'^^ 

** to Of with reference to the currency <if /rc^anef, shall be paid nkx 

" to the ammmt thereof respectively in such British outtency; t<^ 



* See this proclamntion set forth at length, Lloyd htid Goold 
Tempore 6ugden, 351 n. 

t <SG, 4, c 7?. 
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<^caIiitMl Ui ituinner following," t. e. by^yment tn Bridsh carraicy ot 
<lr2-»l8th0 of >-|1m amouot aocordiog Co the Irish currency. That excep- 
fiavitt'hMida theifMr«fient qnestion. This is not a lease execoted with 
-mSnmc&.to Iriik currency ; it is a lease executed at a time whcm the 
«HReaiy in bo4h oonntries was the same. That section relates merely 
te-tbtse leases that were executed at a time when tlie currency was dif- 
fiamnt'ja- both countries, as when the proclamation of I7S7 was in force. 
.The fri^ect of that section was, to enable persons to fulGl their 
aoQording to their intention, not to legalize the viola- 
nf them. For example, to enable a person who had contracted to 
^f£\00 Irisfa^ to discharge bis liability by payment of its equiralent, 
iSNL 6s. If d« British, to prercnt his being called upon to pay £109 
-Irisk ■ If this section then is put out of the case, the act has the effect 
•ef a simple proclamation restoring the currency to the same footing in 
AntkeOnntries ; and then by the principle in the Mixed Money Case (a), 
•tbe.debt is to be discharged in the currency of the day, when it became 
iiait. B«t this rests oa higher ground, the contract of the parties ; " and 
''in belMid there may be i^ contract to pay a sum in English money," 
• J^99owk Tt Ze^ (by* Two or three cases appear to bear on the present,*— 
i^Af$i IB Lansd»wneY.Lansdoume(c), which is not relied on as a 
<:4iBeeB| aiUhority> aa the money charged was, in that case to be paid in 
"fin^lish eurvency, in consequence of the place where the settlement was 
••XQcnted, and of the residence of the parties, notwithstanding the pro* 
idamation of 1787; but there exists an analogy between that case, and the 
■»pg<wsat» vi«.,,that at the time the deeds were executed in both cases, the 
r pn^damation of 1737 did not affect the parties. When the proclama- 
i]ikkHiQCJ737 was issued, the parties to this lease were bound by it: but 
.uAmU 14 «ow at an end, and there is no proTision or exception in the 6 
!i,'&«!4k,.c 7<9, to affect the parties, and there exists this difference between 
litihat ease .and tlie present, which is in favor of the plaintiff here, viz., 
•^Uitt^io thatc^e there was no contract for payment^ the right existed 
•i^lyt^n the .charge," which is taken notice of by Lord Cottenham in giv- 
!>:^ jadgnieot in Noel v. Jtochfort (d). Here, there is a distinct con- 
•iilmct aii^er hand and. seal. The Case of die Solicitors and Aiiomies (e), 
.'ttfirsl^appeacs an authority against the plaintiff. As to that case, it was 
!?lded4oil on the 4th section of the 6 G* 4,0.79 ; when an attorney is re- 
flsiiie^r be iCootracts certain duties ; and for the discliarge of them he is 
•-T^Alijded jto cei tain fee^ ; by virtue in some cases of sn^ts of parliament, 
'iSr.xiries of .^urty and in otlier cases by a sort of prescriptive right. The 
•<9e<hejng so Tiegulated and ascertained by some of these modes, it is not 
<'<>»npetent to the attorney to increase it, or to the suitor to diminish it. 
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Here, the debt is incnrred by the contract of the parties, competent 1 

make their own bargpiin; having fixed its amoont they mnst abide hi 

it. If the decision in the Case of the Solicitors and Attornies had be» 

different, a great inconvenience would have arisen. To some of t< 

fees in a bill of costs an attorney might be entitled, under a role^ 

conrt made when the currency was the same in both countries. To "^ 

next item, he might be entitled under an act of parliament, passed ^ 

time when the money current in England was current in Ireland^ 

I-I3th more than it was in England ; so, that before he could makc^ 

demand, he most ascertain at what time the right to make the ch^r 

was originally given. Sterling money means British currency, H^ 

Ormonde v. Cope (a). Noel v. Eoehfort is an authority in fiivor oftl 

plaintiff. In that case the facts appear by the Chancellor's judgment ^b^ 

It may be said on the other side, that the currency was changed betweec 

1637, and 1737. It must be admitted that changes did take place, txa 

that James 2 made current a very base coinage ; but in the prodama 

tions issued by him, making such coin current, there is an express pro^ 

sfon that it was not to continue long, that it was shortly to be decried, sfB 

when decried, the persons holding the base coin were to be repaid in gdt 

and silver of the current coin of the kingdom, to be given by the cron^ 

in satisfaction. — [Counsel here referred to 3 Proc, 1689, and 3 Ptc^ 

1690.] — James did not remain on the throne long enough to fulfil hi 

intention, but when JVm. 3 came to the throne in 1690, his first prods 

mation was to decsy the brass, copper, and mixed metal coins, after tb 

26th Feb. then next. Another coin of a debased kind has gained cor 

siderable notoriety from the Drapiers Letters, I allude to Woocts hat 

pence ; but it. could never have been intended by the landlord or coi 

templated by the tenant, that a rent of £100 per annum was to be ^' 

in copper coin, Wood^s halfpence were of a very debased kind ; afWr tl 

petition to parliament against the patent, and after Sir Isaac Newtoa 

report, then master of the mint, it is impossible to contend the contrar 

but they are out of the question, as the patent to Wood bears. ds: 

in 1722, while the lease in the present case bears date in 1721. 



Mr. George, and Mr. Richard Moore, Q.C., in support of the pi 
Tins question is of general importance, affecting large tracts of land 
Ireland, and the plaintiff's construction of this contract, would m 
1-1 3th to the rents of a large proportion of the landlords oft. 
country. The reservation in this lease is in terms, " £100 sterling, c-' 
rent and lawful money of Great Britain," but the constmcti 



(«) 3 Law Rec. O. S. 88. Ill, (i) See the observations of the Lord ChAoctllor, 10^ 

N. S. pp. 515, 520, 521,522, 5J I. 
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put on this exjpression by the defendant is consistent with the 
preamble and enacting part of the late currency act ; it preserTes 
the faith of existing contracts, and does not disturb the relation of 
debtor and creditor ; this construction is, that the words <' sterling, car*- 
rent and lawful money of Great Britain/' refer to coin not currency^ 
to the kind of money, gold or silver, in which the rent is to be paid» 
and not to its value, with reference to the currency ol^any particular 
opnntry* If this contract is to be interpreted according to the intention 
<^ the contracting parties, uncontrolled by any peculiar meaning to be 
attached to the terms in which it is expressed, there is no question that i| 
most be governed by the lex lociy the law of the country where the con- 
tract was made ; the subject matter of the contract is Irish ; the parties 
t« itare Irish, and its stipulations are to be performed in Ireland; and 
it woold be rather a strange construction, to s&y that the money to be 
paid (the very substance of the contract) should be English. This is in 
^ct peculiarly an Irish contract. It appears on the face of the lease as- 
set opt upon oyer, that the lessor and lessee were both resident in Ire*, 
land ; and it is therefore to be presumed, until the contrary be shewi^t 
^lat the contract was made in Ireland. It is also a lease demising lands 
^toated in Ireland) and the rent issues out of these lands. It is clear 
A'Qiii the second section, and indeed from every part of the late currency 
<|ct 6 (7. 4, c. 79, that the object of the legislature was to look to the 
intention of the parties who made the contract, and to preserve invio- 
^te contracts then existing. The cases which have been cited as autho*^ 
''Hies for the plaintifiP, were decided partly on some supposed virtue in 
^he word sterlings as presumed in England to denote, ex vi termini 
Elnglish currency ; a construction which has never been allowed in this 
^oantry, where the printed forms of bonds, which are always condltioil^ 
'I' terms for the payment of so much << lawful money of Great Britain," 
*^yre been uniformly held to be in substance conditioned for the pay- 
i^ent of Irish currency, and the officers of this court would not issue 
cx^utlon upon a judgment entered on such a bond, for a greater amount 
tliaii the Irish currency ; but the cases citedi were decided principally on 
^heir peculiar circumstances, indicating the intention of the parties, and 
^1^ in fact strong, though indirect authorities for the proposition we 
maintain, namely, that the intention of the parties is to be collected 
fl^m'tbe insti^umcnt itself; and that, inasmuch as every circumstance con* 
■iikted Vith this contract has reference to Ireland, the pecuniary reser* 
^t^oik it contain^ is to be taken to be in the currency of the country, 
tbdbgh nominally in that of Great Britain. In Lansdowne v, LwiS' 
^ofane (a), a jointure was charged on lands in Ireland, but the parties 
^ the settlement, the trustees named in it, and the person in whose 
^ the jointure was charged, were all English and resident in that 
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country ; and the decUion proceeded on the plain ground that it most 
have been the meaning of the parties, that this jointure should be paid 
in /he currency of the country where the parties lived, where the eoi- , 
'tract was entered into, and where the money was to be paid. In iVW f. 
Rochfort (a), a London Banking House advanced to Mr. Rochfort, tsA- 
dent in Ireland, £10,000 British currency, secured by bonds and judg- 
ments executed and entered up in Ireland, but the obligees were des- 
cribed as of London, and of course the payment was to be made to 
them there. It was held in that case, that the question of what was doe on 
the security could only be answered by looking at the origin of tbe 
transaction, and the contract between the parties. The origin of tlie 
contract was the advance of £10.^.000 English money» and such a debt 
under such a contract could not be satisfied by a payment ia Irak 
currency. The case of Phipps v. Lord Anglesea (b) proceeded on 
nearly similar grounds, and decided, that though the charge was oa 
lands in Ireland, it was, undei^ the special circumstances, indicating tka 
intention of the parties to be satisfied in English currency. In Lcni 
Ormonde v. Cope (c), some stress was, no doubt, laid by Sir A* 
Harte on the word '* sterling," on a supposed analogy to the distiactioia 
between sterling, and a currency in the West Indies, but the broad 
ground of decision was the same as that in Lansdowne r.LanfdowneyVU^ 
that the jointress was resident in England, and must, upon her maniig^ . 
in that country, be presumed to have contracted for the payment of hfrv 
jointure there, and*in the currency of that country. 

Whatever, then, may have been thrown out in any of these cases ORtb^ 
peculiar force of the word sterling^ was beside the real ground on wbi^b 
they were decided. But independently of the usage alluded to in reipec^ 
of bonds, it has been expressly decided in this country, that '< sterling^ 
does not, ex vi terminiy mean British currency. In Coa(esv» Cotter {d^ tU^ 
Master of the Rolls states he cannot agree with the proposition, tto^ 
before the passing of the 6 G. 4, c 79, the word sterling, in an initni* 
ment executed in this country, can, of itself, be taken to mean any Mtg 
but sterling money current in Ireland ; and in a late case, of Seulitf ▼• 
Coddf and Scullf/, Minors, ou a reference to the Master, to report whe< 
ther, in a renewal of a lease of 1699, (in which the word sterling waa 
used,) to be executed by the Marquis of Wuterford, the rent and re- 
newal fines should be English or Irish currency. Master Henn reported 
that the renewals should be in Irish currency. This report was afier^ 
wards confirmed, and the renewals executed accordingly. There b 
also a late case in the court of Queen's Bench, Ladbroke v. Biggs (e). 



(rt) l.» Bligb N. S. 4 iJ. (/,) /j Vin- Ab. .10?, pi. 8. 

(« ) 3 Law Ucc. O. S. bJi, 1 1 1. (r/ Crawi'. & Dix, 67. 

(c) Batty, 119. ^ 
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irkich the meaning of the. word sterling in this country is fully con- 
«ved.**^[RiOHAfii>$, B. Was lh«ll| any peooHar kind of money ap» 
9|Mrlated to irelaad at the time^f the esecation of this lease -?>«* Yes; 
lilt J« leoneelved that the meaning of the reservation in the lease was, 
it lhei«llt should be paid in ffold amtsikfor eoin, and not in a debased 
ir^penoy. Irehuid'had, from the earliest period, been deluged with a 
i4cty of base coin ; the Crockards and Pollards of the Henrys and 
Efsards^ the mixed money of Elisabeth, the gun money of King 
«Mi, tod Wood's ha]ipen4se In the reign of George, which were in dr- 
ilttioii about the very period at which this lease was made ; and it was 
' great impoitanoe to point out in express terms in leases, that the 
iit was to be paid in pure gold or silver, tlie lawful money of England, 
leontradistingnished from the adulterated coin of Ireland. The cde- 
raied letters of the Drapier afford, in many passages, an almost o&- 
ttporaneoBS exposition of this lease, pointing out that the tenants in 
ste daya were obliged by their leases to pay sterling, which is said to 
ia#fal enrrent money of England ; and lawful metal or money isde^ 
«4 by Lord Coke to mean gold or silver, in contradistinction to bnuis 
eop{^r, or other base metals, which are unlawful or false metal. 2d 
UUtO^. 57&-7 ; Stat. Hen. 4, c. 4 ; 9 Edw. 8, c. 3. The power of the 
OfWtk to compel the subjects to take money in payment extendss only 
sold and silver. It might, it is true, by proclamation, put into cir- 
atton a debased currency, ex gr. of copper or brass ; but the subjects 
i^enot, nor could they by law, be compelled, by the prerogative of the 
»wn, to accept this base metal in discbarge of their contractS4>-~ 
bkcHARDS, B. Did not the Mixed Money CuMdiectde thecontrary?]-lt 
\% but on that point its authority has been always doubted. The only 
id tender has been invariably gold and silver, and it requires an aot 
^artiament to substitute a base metal or a paper currency (as in the 
ie of Peel's acts,) for this: The Mixed Money Casey which has been 
furred to, decided, however, amongst other things, that a contract to 
y^flOO steding, current and lawful ntoney of England," might be 
kisCed by a payment of coin, the circulating medium of Ireland ; and it 
ay yM\ be called lawful money of England, 1st, because Ire* 
od is quasi membrum AnglitB ; 2nd, because it is coined in England, 
le particularly the fifth resolution in that case(o). From all tlieso 
les, it would appear that the words " sterling, carrent and lawful mo- 
py of Great Britain,** do not of themselves import English currency, 
I that the contract is to be interpreted according to the circumstances 
the case and the intention of the parties : which in this ease plainly 
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shew the contract to have been in the currency of freland, at 

time this lease was executed. QA general principles, therefore, the 

struction put on the words of this lease by the defendant m cletrl 

right ; and it remains to be considered how this construction is atiRdoM^ 

by the state of the currency at various periods in this country, by tin 

proclamations which have from time to time been issued, and by thi 

late act of the 6 G^.4, which was passed to regulate the currency io tin 

country. Previous to the year 1465, 6 Edw. 4, the currency of Bug 

land and Ireland was the same ; and from that time till 1637, the cnrrenc 

of freland was depreciated one-fourth.* In 1637, Strafford's prodmm: 

tion was issued, assimilating the currency of the two countries, and msi 

ing to direct, amongst other things, ** that all reservations of rents, h^ 

to be contracted between party and party for money, should be intc 

preted to be English, though the word sterling, or English, were n 

used." It is unnecessaryfor the defendant's argument to consider he 

far this was a valid proclamation, or whether the currency did, in fm 

by virtue of this proclamation, continue the same till 1737, sabsequehf 

to 1721, the year in which this lease was executed,f inasmuch as the 

facts have been assumed by the plaintiflF in his argument ; and if tl 

plaintiff be right in this, it would follow, that as the currency of the tf 

countries was identical, no peculiar meaning or efficacy is necessary 

be attributed to the words " current and lawful money of Great Br 

ain" as indicative of British, in contradistinction to Irish currency. 

this sense, the words would be mere surplusage ; but if taken to tin 

cate the kind of coin in which the rent was to be paid, they would be 

an adequate and useful meaning. If the terms of the reservation w> 

'* current and lawfiil money of Ireland,'* or ^* current and lawful moit^ 

generally, there can be but little doubt that the rent would be pay^ 

in Irish currency ; and the question, therefore, is, whether the 



* See the valuable work of Si- 
mon on Irish Coins, passim, Da- 
vis s Rep. 57, 59; and Lloyd & 
Goold, tempore Sugden, 350. 

f The validity of this proclama- 
tion has been questioned, inasmuch 
as it assumes a power in the Crown 
not warranted by law, of regulat- 
ing contracts between party and 
party ; and the proposition, that 
the currency of the two countries 
remained the same until 1737, by 
virtue of this proclamation, is con« 
trary to the fact, as several procla- 
mations, effecting changes in the 
currency, were issued iu 1674, 



1677, 1683, 1689, and 1695, 
King William and others. Tl 
the proclamation of 1689, at i 
events, was acted on and conside 
ed binding, appears from the fte 
that it fixed the English half-crom 
at 28. 8^d., the shilling at Is. Id. 
and the sixpence at 6^.; andii] 
this proclamation of 1689, thosil 
vcr currency was regulated, anV 
the passing of the late currency at 
the proclamation of 1737, affecth 
the gold currency only, without i 
tempting to alter the value of t 
silver coin. See Simon on Coi\ 
&c. 
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^ Great BriUin" can have any effect on this contract ? It has also been 
coQoeded, in the argument of the plaintiff, that if this lease had been 
■Bade since the proclamation of 1737, which again changed and made a 
difiEerioce between the currency of the two countries, by making the 
jrnivM in Ireland £1. 2b. 9d., and the half-guinea Us. 4^., those words 
eotald not operate in such a way as to control the legal effect of the con- 
; and the practice with respect to bonds entered into since that date 
aidmitted to corroborate that view. If such would have been the effect 
4kiscontnu:t, if it had been executed since 1737, when the currency 
the two coontries was different,, afortiartj ought it to be so, if exe- 
at a period when, in the assumption of the plaintiff, the currency 
the same ? — [Foster, B. May this not be considered as a con- 
for the payment of money in the coin of Great Britain, althongh 
cording to its currency in Ireland?] — Yes. All that the lessor was 
titled to get was £100 rent; and if his tenant before 1737, brought 
100 gaineas, he would be eutitled to get as change only £5; but 
^vrhen the guinea in Ireland was raised, in 1737, to £1. 2s. 9d., then the 
▼aloe of the 100 guineas was, in Ireland, £1 13. Ids. ; and, consequently, 
the tenant whose contract was to pay £100 was, after payment of it by 
iIm 100 guineas, entitled to get change £13. 15s. In this way, the 
landiofd got his £100 in the currency of the country where the contract 
Wat made ; and if the proclamation of 1737 had lowered the value of 
tkecmn, and made the guinea only worth 208. in Ireland, whilst it still 
flaitiaaed to be worth 21s. in England, then the Irish landlord would 
htre been entitled to get, in payment of his £100, one hundred 
gniaeas, because in Ireland they were worth £100 only, and not £105, 
,!• they were worth in England. — [Pknnefatheh, B. The words of 
4e prodamation of 1737 are very different from those of the currency 
*cti There was nothing in the former as to debts or contracts ; in fact, 
the Crown had not the power of altering the contracts of parties.] — By 
the prodanuition of 1737, the value of the current coin was raised, and 
tke sffeiBt was to lower the rents, not by making any alteration in the 
AMract of the parties, but by satisfying that contract with the payment 
^enn of less value than it was at the time of contract — [Chief Ba* 
*^. The contract, though ambulatory, and liable to be sued on wherever 
'tit,candes with it the properties which it possesses in the country where 
JKiWai mada]^-The case of Tayhr v. Booth (a) is an authority for that 
podtioa. As to the effect of the late act upon this contract, the inten* 
Ibi of Che prodammttOB of 1737, and of the act of the 6 6r. 4, was dif- 
ftrent The object of the proclamation was to enable the debtor to 
dMiaige his debt with less gold than before; the object of the 6 G. 4, 
c 79, was^to assimilate the currency of the two countries, and this might 



%'f k: 



1839. 



NEVILLE 
V. 
PONSONBY. 



( i) 1 C. & P. 266, 



214 CASES IN TH£ EXCHEQUER OP PLBA8. 



18S9. 



NBVILLB 

V. 

nONSOKBY* 



liare been eflPected either by act of parltameiii or by procbmiatioD* Q 
legislature, in 1 825, said the coarse taken by the prodamation of I ' 
WAS not fair, and restored the parties to their andent contraxsfts. If i 
had been done by proclamation, inasmuch as that eonld aoi hare alltffi 
the contract of the parties, or if the currency act had simply mads I] 
guinea in Ireland equal to the guinea in England, the landUrd wod 
then in eflfect have his rents raised, and the plaintiff here woald hii 
been bound, out of a tender of iOO guineas, to return only £5w Tl 
legislature thought that this would be a hardship. It would be desi 
so with respect to contracts or leases made subsequently lo 1737; ai 
with respect to contracts or leases made antecedently to that date^ 
would be equally unjust to alter the relation of debtor and oceditc 
which had subsisted for a period of 90 years. The preamble of then 
accordingly, recites, tliat ** it is expedient to, &&, vrithout altering t 
relation of debtor and creditor." So far as the preamble of the ad 
concerned, it is sufficiently large to meet every case. Bat it has bs 
suggested, that the enacting words of the second section are notso lai 
as the preamble, and are to bo restricted to contracts made since 1737, wi 
reference to the currency of Ireland ; that section, however, is Ytrj f 
neral ; and the words entered into '*at any time accordii^ to, or m. 
reference to the currency of Ireland," are sufficiently comprehenam 
include contracts made antecedently to that date; and if so^ why ahoi 
the court seek to restrict them ? The statute is remedial, and a bei 
ficiul one iu its operation. The intention of the legislature appears i 
only from the preamble and second section, but from every part of I 
act, which plainly extends to all kinds of contracts ; and the court v 
give it the fullest operation, where a contrary coarse would alter the ei 
blished usage of this country for centuries, and alter contracts which hi 
been acted on differently for that period. The Case of the AUomies Sf « 
iicitors, before referred to, is not directly applicable to this case. It i 
decided on the fourth section of the late act ; it was there held, t 
the fees of solicitors and attomies upon retainers, since the 5th of Ja 
ary, I82G, were within the first section of the above act, and were thi 
fore not payable in the present currency ; but, as regarded suits in f 
grcss before the act, it was conceded, that the fees, being fonaded 
autece<lent retainers, slioold be paid in the old currency. The-oonii 
ill this lease must, upon the whole argument, be taken to have in 
entered into, in point of law, with reference to the corrency of IreUi 
and, consequently, to have been saved and provided for by the secc 
seetion of the currency act. The defendant is therrfore entitled 
judgment on the demurrer. 



Mr. T, B. C Smithy Q. C. in reply. — The first qnestion is, wha 
the contract of the 13th of July, 1721 ? There has been much mis< 
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M|^UoB M to tlM Mtnre of this contract. On the part of the plaintiiF it u 
\Mlflite4, that it wai a contract for the payment of £100 in £ngliih eor^ 
jmncf and fiagliah money. It is plain, from the proclamation of 1637| 
tilt fterKng and JSngliah were at that time synonymoos. The prodama* 
liM ittipUeSf that if sterling or English were added to any snm» the 
twUn clion wooM follow, as of coarse, that this was British currency as 
wfA as British noney ; but the rent reserved is to be constrned English 
nd sterling, thongh neither word be added. At that time Irish money 
WM a fonrtli part less than English ; the above proclamation only Y«s- 
tOisd the standard to this country, UoMm Rep. bl^ 58, 59. 

The following cases shew that an English contract could, even after 

1787, have been entered into. In Lansdowne v. Latudowne (a), Lord 

Bidsidale says, ** there is no lawful money of Ireland ; it b merely 

^esnveational. There is neither gold nor silver coin of legal currency ; 

^MhiBg but copper." And in p. 79, << what is the difference between 

^hmhUi money of QntetX Britain and Uerling money ? In the statute (b) 

**«ider which the Lord Chateeellor receives his salary, the amount is 

"fixed in English money which is called sterling: — that amount is 

''ifterwardscomputed and expressed to be £10,833: 6: 8 Irish cur- 

"rency. There is no such thing as Irish money ; — it is Irish currency." 

Sesslss^ the observations of Sir A. Harte, in Pope v. Lord Ormond^c), 

^ these of Lord Cottenham in Ncel v. Rockfort {dy It may be true^ 

^Herlmg may have acquired a meaning since 1737, but what ground 

9 there for saying, that there was Irish sterling prior to that year ? the 

pi^schunation of 1637 shews that no sudi thing as sterling Irish then 

ttiited.--— [CHiEr Baron. Your argument would go the length of 

ihewiiig, that the money was payable in English currency from 1737 to 

l8^.].^Durtng that interval it might have been satisfied, perhaps, in 

^ debased currency, by virtue <^ the proclamation of 1737. In the 

^IR^Bti Money Case^ the proclamation was €^ter the bond, which was for 

* i/600 sterling, good and lawful money of Great Britain ;" the English 

tia&dsrd being, at the time of the* date of the bond, the same as the 

Irish. But if the currency had been again raised by proclamation, the 

ceatFM^ would have been again payable in British currency («)• 

That ease, therefore, decides the legal proposition that, if a contract be 

tnleied into for the payment of a particular sum in the currency of the 

MStiy where the contract is made, if that currency be afterwards de- 

pndsted, and a tender made in the reduced currency, during the period 

ef depreciation, it most be accepted ; but that is not the case here. 

Tke crown cannot vary the contract of the parties, although it may 
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vary the liability of the debtor in respect of the sum of money ha is to 
tender on foot of the contract. Again, if we consider the policy of Uie 
6 Cr. 4> c. 79, it will be found that the object of that act was to msb 
parties liable to pay what they contracted to pay, and oot whst thj 
were liable to pay at the time of the passing of the act. The preamUs 
states that the change in tlie currency is to take place ^ without diir 
turbing the relation between debtor and creditor ;" bat a meie eofs* 
nan tee, before the covenant is broken, is not in point of law a creditOTi 
Farley t. Briant (a). If a year's rent had become dae before the pisniig 
of the act, and it had been tendered in the. debased Garrency, and ih. 
currency had afterwards risen, the creditor could not recorer theis^ 
creased sum ; but here the rent has become due siooe the passing of. 
the act. In conclusion, it is submitted that this is essentially an Englisk 
contract, that in the interval between 1637 and 1826 the rent migkp 
perhaps, have been discharged in Irish currency, but that since tto 
passing of the currency act, it is payable in the present currency, the laa* 
guage of the act applying only to covenants entered into with refereaDe 
to Irish currency. ^ 

Cur. adv, vulL 



WouLFE, Chief Baron. — [After stating the pleadings, his Lorddiip 
proceeded as follows]: — The court have come to the unanimous opioisa, 
tliat the sum tendered was equivalent to the sum due for the half yeai's 
rent, and was, in fact, th^ half year's rent reserved by the lease of 1721 ; 
and that the plea of tender being therefore well pleaded, the demaner 
must be overruled. I am not quite sure, however, that all the eoart 
have come to that conclusion by the same process of reasoning. Isbatt 
explain the grounds of my own opinion. The present is a case of ooa* 
siderable importance^ not so much to the parties coneerned» as tatlMi 
public at large, in consequence of the considerable extent pf property 
likely to be affected by the decision of the court. The ground npos 
which I have formed my opinion, that the rent reserved by this iadca- 
ture is now to be paid in the late currency of Ireland, or» in a sam of 
the present currency, equivalent thereto, is, that I think the resent* 
tion in the lease was substantially and truly a reservation of that anuMitt 
of rent in Irish currency. I think it was so intended by the parte 
themselves; and that when they contracted in 1721, one to pay, s«d 
the other to receive this sum of £100 a year rent, they had not in viiW. 
the payment of that rent in any foreign currency, or in any othec iPO^ 
rency than the current money of Ireland. Generally speaking, wh«ft 
parties enter into a money contract, without specifying thie parfifalir 
currency in which that contract is to be performed^ they must be takea 
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aetLtk the carrency of the country wherein the contract is made, 
re nay be circumstances to shew that the parties contracted in 
;her currency (which of course it is competent for them to do), for 
uice, in dollars, moidores, or guineas, or in any other currency diffe- 
from that of the country in which the contract was made; but, in the 
mee of such circumstances, and of any proof that they so dealt, it 
t be taken that they contracted in the currency of their own coun- 
SQch as it was at the time the contract was made. Now, in this 
^ ill the circumstances (notwithstanding the terms employed), ap^ 
r to me, to denote that the parties contracted in Irish currency. The 
iiei were domiciled In Ireland ; th^ contract was to be performed 
reland ; and the subject matter of the contract (namely, the land out 
'hioh the rent was to grow due), was situated in Ireland. All these 
imstances are indications that the contract was for Irish currency, 
only circumstance which tends to shew the contrary, is the use of 
vrords ^^ sterling, current and lawful money of Great Britain." I 
(t that these words, particularly the words ^* lawful money of Great 
&in," in their popular signification, (even in Ireland) and as used 
»f Ireland, would seem to import, that the rent was to be paid, not 
e currency of Ireland, but in that of England. But I think the 
la "sterling** and *' lawful money of Great Britain,*' as used in Irish 
nments of contract, have acquired the same import as the words 
rfbl money" generally, or " lawful money of Ireland.** There is no 
^t, and it is not disputed at the bar, that these words ** lawful money 
Teat Britain," have acquired and have had impressed upon them this 
iflcation in all Irish contracts made within the last century ; our courts 
istice have acted upon this understanding, and have given efficacy 
ills, bonds, and warrants of attorney, in which money was described 
lese terms, as if they imported Irish and not English currency : they 
10, deliberately arid uniformly. I remember that the question was 
kI in the year 1823 or 1824, in the court of Common Pleas, upon a 
tnon money bond ; the name of the case was SheeJiy v. GUntvney : 
whole court held, that the words *' lawful money of Great Britain** 
in such instruments always been considered as not importing any 
ency other than that of Ireland for the time being. The same court 
1 the same in Lamdowne v. iMnsdoume, and the subsequent deci- 
I of the House of Lords in that case did not impugn their decision 
IT as it gave those words that meaning. The House of Lords only 
ded,that in order to ascertain the real meaning of the contracting 
ies, it was' necessary to look beyond those words into all the cir- 
utakiees ef the contract ; the place where entered into ; the residence 
b parties ; the place where to be performed, and the scope and bear- 
of other portions of the contract upon those words ; and upon esti- 
ing all those indicia of intention, tlio Hoiise of Lords came to the 
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condnsion, that thtt oootracting parties in that caae did roeaii tkd 
Lady Lantdowne's jointare should be paid in English eurreDcy* aadsot 
in Irish ; notwithstanding that the words descriptiTO of the carreaey is 
the contract, standing by themseWesy would, in an Irish contrast hifs 
meant Irish currency. The same observations apply to the esM of 
Noel y. Bodkfartt and to all similar cases, where the meaning of tbs cos- 
tract is gathered from the particular circumstances which attended ik 
These cases rather strengthen than weaken the Irish asthorities, wUck 
say that in Irish contracts, '* money of Great Britaios" when not cm- 
trolled by external circumstances, , are synonymous with *< the lavfid 
money of Ireland." It was s^|d» however, in aigument, that althom^ 
these words have had the signification I give them, in instruments wUdi 
were executed since 1737, yet, that in instrnmenta which were Wh 
cnted before that date, they must have a different import. The me 
soning on this point was this — It was argued that in 1721, by fores «f 
the proclamation of 1637, the currency of Great Britain «nd Irshsi 
were one and the same, whereas by the proclamation of 1737, thB€S^ 
rency of Ireland was reduced one-thirteenth, and therefore, (it im 
urged), although the words ** lawfal money of Great Britain'* mifk be 
held to import Irish currency, in instruments made subsequently to 17$7, 
yet, in instiiiments made antecedently to that date, they must be tikis 
to import English currency. But it appears to me^ that the legitiniti 
inference from these premises is exactly the other way ; and, that if A* 
words ^' lawful money of Great Britain/' were held to mean the sni- 
rency of Ireland since 1737, when, in truth, the currency of fiaglssd 
and of Ireland were different, a fortiori they may be held to mean Iriili 
currency, when the currency of both countries was alike. From 1637 ti 
1737, the currency of Great Britain and of Ireland was one and tbs 
same ; there was nothing very violent, therefore, at that period in dtf* 
cribing Irish money by the words " money of Great Britain.** It wii 
after 1737, when the currency of Great Britain was no longer the ss*i 
as the currency of Ireland, that violence seems to be done to laagMg* 
by describing *< Irish money** as the ** money of Great Britain." Itii 
to the use of these latter words, in this sense, since 1737 and not btfifi^ 
that the great objection lies. Once admit that they bear that msanisf 
after 1737, and there is not the slightest difficulty in giving it ts 
them before that period. In fact, it must have been before 1737, thit 
the words ** money of Great Britain** acquired the signification thsf 
afterwards bore : they acquired that signification when it was indiilp 
rent whether it was expressed by those words, or the words " mensy 
of Ireland,** and having once acquired it, they retained it. This seeM 
to me the origin of the undoubted, universal, and recognised pimctieeia 
Ireland, of reading the words ^* money of Great Britain,** io Iruh 
tracts, in the same signification as the words << monev of Ireland.** I 
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% ofopinioo, that if these words ^'lawfol money of Great 
n" weralKild to signify Irish currency, in instraments made sub- 
ly to 1737, aforiian ought they to be held to denote Irish cur- 

iMtmroents made antecedently to that date. If I am right then, 
inythat the parties to this instrament contracted to pay in the 
rreacy, as it then was, it is a well settled principle of law, that 
net is to be fulfilled in the currency as it stands, when the con- 
to be fulfilled. The Mixed Money Can shews this. In England^ 
I eariiest period, the currency has undergone the greatest fluo« 

in value; and yet, the uniform practice has been to pay 
mts and moduses in the currency of the day of payment It 
therefore, that down to the passing of the late currency act of 
. 4, o. 79, the rent in this case was to be discharged by a pay- 
the same number of pounds in the currency of Ireland; in other 
bat at the time of the passing of that act, the tenant's liability 
is lease was to a payment of £100 per annnm of the then Irish 
'• Indeed, that proposition seemed to be adnutted in argument 
ir* It was an admission which was made of necessity, as it could 
introverted, that down to the period of the passing of the late 
Bases similarly circumstanced with the present entitled the les- 
he reduced rent only ; and that rent only they uniformly have 
(L This, then, renders it necessary to consider the effect of the 

act. Upon this point I confess I feel no difficulty. 1 am of 
that the effect of the net was^ in no- wise to alter the existing 
of debtor and creditor; and that parties, who were previously 
pay a certain amount of gold and silver, continued liable, after 
ing of the act, to the payment of precisely the same amount 
bility, such as it was on the day before the passing of the act, 
it had been previously affected by fluctuations in the currency 

contract was made, or whether no such fluctuations had occur- 
she. contract ; the terms remained, I think, unchanged by the act 
to me, that in the dearest terms,, the preamble of the act dd- 
eh to be the intention of the legblature, and all the subsequent 
Bsrry out thai principle with the greatest care. The second 
skies to contracts of the present description ; and the other 
tf the act are framed to meet the cases of liabilities of a public 
lot arising from mere private contracts. Every provision^ in 
bows, that the legislature sedulously labored to secure from the 
variation, in point of real amount, every exibting liability, public 
lie* If the legislature had intended to interfere with existing liar 
I is impoBssible, 1 think, to imagine, that it would not {laye dc;- 
ch intention, and have also explained to what extent such yariaf 
to be carried. Upon the ground, tbereibre, that at the tiipe of the 
C the G £r. 4, c. 79, the tenant was liable to pay his rent in the re^ 
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ducad carrenoy only, and that it was not the iatentioo of the ad t^ i 
crease hit rent— I am of opinion that the demarrer might to be ore 
mled, and jodgment given for the defendant*. 

pENKBFATHBRy B. — This being a question of rerj general impei 
ance, affecting a great deal of property in this ooantry, altboogh I ci 
our in the opinion of the ooart> it appears to me that the public oog 
to be put in possession of the g^roands on which I ooncor in that opiaii 
I do not take exactly the same Tiew of the sabjeet the Chxbf Bav 
has donew If I did, I should have arrived much more eaaily at i 
same conclusion. I consider this to be a case of considerable diflbooA 
but, on the best consideration I have been able to give it, it appeura 
me, that the tender made by the defendant was a sufficient one« and tl 
he is, therefore, entitled to the judgment of the court. The pleadii 
have been stated with great minuteness by the Chuf Babon» and it 
consequently, unnecessary for me to make any further allusion to .the 
I shall, then, as briefly as I can, state the views which I entertaia of tl 
case, and the grounds upon which 1 rest my judgment. It is oeeeaaaqr 
consider the state of the law with regard to the currency of Great Briti 
and Ireland, as it stood at different periods. 1 think it may beooUedi 
that, on the settlement of (the English in this conntryy in the sdgiL 
Henry 2, the currency of England was established as the curreasgir 
Ireland ; but, that at different periods, in consequence of the dislurli 
state of this country, several variations took place in the cnnrancy* Ba 
money having gotten into circulation, the proclamation of i6S7 defiw 
what was to be the la^-fnl currency of Ireland ; and, by that procfauai 
tton, bringing back the currency to its former standard, it was dcalgisd 
that '< sterling lawful money of Great Britain" should be the cnnw) 
of Ireland, and that contracts wherein that expression was found shsifi 
be taken to intend the currency of Ireland. So matters continued nstii 
1737 ; and, during ^the interval between that year and the year id97 
the lease which forms tlie subject of thu action was made. It poipprii 
to be a demise of lands situated in the county of Kilkenny ; the fsrtM^ 
were all resident in Ireland; and it reserves a rent of **£IOOsteilflVi 
current and lawful money of Great Britain." That- was the coslaA 
as made in 1721. It is a contract which would have been satisM-**' 
questionably, by the payment of £100 sterling, as money was tbopcsr 
rent in Ireland, because^ at that period, there waa no distinction bstfsff 
the currency of that country and of England. It must be takeafjjP.f 
contract to pay yearly so much lawful money of England or Iralaa^ b' 
reference to the value of money as it then was. It thus appeals, thi 
the sum to be paid, from the execution of the contract to the year 173' 
was mor.py of the value of the currency of Great Britain. It remsiii 
to be considered^ what was the effect of the alteration made in ll 
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ik€j ID the last-maotioiied year, haring regard to the manner in 
^rlM^h that alt«fBtioB was effected. It is to be observed, that the alter- 
mt.iLon then made in the currency was not by act of parliajnent, but by 
prerogatire of the Crown, in rirtue of its inherent privilege of de« 
ing, hy its prodamation, at what amount the gold and silver coin 
be evrent in any part of the King's dominions. According! y, 
prockmation of 1787 declares that the gninea, or the gold coin 
AasiM the guinea, should pass for £1. 2s. 9d, and the shilling for Is. Id., 
In sueb terms was that proclamation couched. 1 should have had 
donbUy at the time, as to the effect of that prodamation on the 
MMcte of panies. If, as the Chief Babon thinks, (and I am far from 
yisg he may not be correct in so thinking) the parties to this lease 
for the payment of £100 in the currency of Ireland, of what- 
amonnt that currency might be at the time the money was to be 
|mM; then, unquestionably, the contract would have been satisfied after 
IIn year 1737, by a payment made according to the value put on the 
^ieees of money by the proclamation of that date; for, in that case^ it 
lUil betaken, that the parties contracted respectively to receive and 
ftj £100, whatever might be the nominal value of the £1, according to 
tkcnnviicy of Ireland. I have, however (I must confess), great diffi- 
tfiHj hi eomtng to the conclusion, that such was the meaning of the 
. jpulies to this contract. If a bond had been executed a short time pre- 
VMiyCo 1737, in consideration of an actual payment of 100 guineas, 
*>d the obligation had been for the parent of £105 ^* sterling, current 
titlawfid money of Great Britain," I think there would have been 
(list difficulty in maintaining, that the contract was performed, and 
tedbNgation discharged, by a payment in 1738, not of 100 guineas, 
kit of a number of guineas and shillings equivalent to £105 of the then 
bidi currency. There would have been great difficulty, in my opinion, 
h mdntaining snch a proposition, if an action had been commenced in an 
J^U court of jnstice, and still greater difficulty, if an action had been 
IvMght in an English court, if that difficulty woold have existed in 
tftcsftft of a contract not connected with lands, let U9 see wheUier a 
Mbtiicl relating to lands, and concerning the receipt of rent? growing 
MitiDf those lands, ought to have received a different consideration, or 
tdiler^t construction. If I had been living in 1738, and an action 
hd been bronght on this contract in Westminster Hall^ it would have 
fet^lpttred to me, that the contract woold not have been satisfied by the 
"piTBiefftof any lesser sum than £100 of the British currency. If, 
'Aersfore, I were to form my own opinion as to the construction of this 
'tatnet, I rather think I should not come to the same conclusion as Uie 
^I'^W Chief Baron has arrived at. Bnt it is probable that my 
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view of the subject may be a mistaken one ; I say so, not only fron ^ 
ference to the opinions of other memberf of the oonrt, bot froma o»aiBn 
deration of the construction that for a long series of years has been giv^i 
to similar contracts. It must be admitted, that in leases of this descriptioi^ 
during^ the interral between 1737 and the passing of the currenoy a«t» ibe 
rent would have -been considered as payable in the reduced money» Ofin 
other words, in the then Irish currency. Such a construction was eitberfet 
on the original contract of the parties, in order to give effect to their is* 
tention, or else, common usage must have given an effect to the pi^- 
daraation of 1 737, beyond what, in point of law, it ought to have hid^ 
But, although such construction were given to instmmenU thus dranft* 
stanced for so many years, I should still have hesitated as to the nfi— 
ciency of that circumstance to determine my judgment on the prana'l 
occasion, had I not found almost a legislative declaration that such eoBr- 
stroction was right. That l^slative declaration is, I think, to be fooftd 
in the third section of the currency act. The act recites, that il ii 
expedient that a change should take place in the currency, witheiB^ 
altering the relation of debtor and creditor ; this recital, it has beeo prc^ 
perly said, may furnish a key to the act. But, jt still leaves opea lfc&< 
question as to what was the relation of debtor and creditor witfaio tba 
meaning of the act ; whether it has reference to the time of the panit*! 
of the act, or to the making of the original contract? 

The act recites the exact difference bet ween English and Irish curreo&3 
and must, according to my apprehension, be understood (if nothing mon 
were to be found in it), as speaking of Irish currency less byone-thirteea'S 
than the currency of Great Britain. The second section states, &G. — [1^ 
Lordship here read the section, the substance of which is stated in tA 
Equity part of X\t\% "work, p. 176, n.] — If the case rested on this secti^' 
alone, I should still foel much difficulty (and this was the only section C* 
which the defendant's counsel drew the attention of the court), because i< 
strikes me, that the second section, having directly noticed Irish correoff 
as being less by 1-1 3th than English currency, the leases and contncts 
spoken of in the second section must be taken to mean those execated 
with reference to sitch Irish i^irrency. Now, according to the fiur ooi- 
struction of these words, that ought to mean such Irish currency as hd 
already been mentioned in the previous part of the act. If, therefon^ 
we were to rest on the second section alone, it could not be said, that 
this was a contract or lease made with reference to Irish curreaey, 
-within the meaning of the act ; inasmuch as it was a contract or lean 
made not with reference to Irish currency, less by l*i3th than British 
but with reference to Irish currency of the same value as British. TU 
(as it appears to me) would leave the matter still in great nncertwnt] 
notwithstanding the general words of the act. And although the wor 
such is not to be found expressly in the second section, yet, it ia at bei 



HILARY TERM, SECOND VICTORIA. 



223 



ovs^fol whetber, in fair construction, that word ought not to be im- 
even though the first section professes not to alter the relation of 
r ftod creditor ; for it could not be said to alter that relation, if 
tbis were to be construed as a contract to pay in British currency, or 
M ^Ihe Yftlne of money was at the time the contract wasi made. But, 
wbtttever doubt might exist upon the first and second sections 
of she act, it appears to me, that the third section puts a coostruc- 
tioTi on the whole, and recognizes the change which had taken place 
nnce the proclamation of 1737, in snchja manner as obliges me to say, 
th&t the contract created by the lease ought to receive the construction, 
that at the time of the passing of the .currency act, the tenant was a 
debtor only to the amount of the altered rent, or of the rent in the de- 
preciated- currency, and not a debtor to the amount of the rent in 
British currency, and if that be the case, the relation of debtor and cre- 
iHor ought not to be altered by a contrary construction. The third 
lection was made with reference to certain debts of the Crown, and also 
to certain rents pajrable to the Crown, and, amongst others, the quit 
rents. The quit rents originated between the year 1641, and the year 
1662, or the restoration of Charles 2, and, consequently, were reserved 
at a period when the currency of Ireland, by the proclamation of 1637, 
had been made equal to that of Great Britain, and were payable, there- 
fore, originally in British currency, or, at least, in a currency equal 
tbereto. The Chtef Barox considers them to have been payable in 
Irish currency, but they were expressed to be payable in " lawful money 
of Great Britain,'* and were paid in the currency of Great Britain until 
1787, from which period they were paid in the reduced currency. — [His 
I^ship, having read the third section* proceeded.] — The effect of this 
claiite is, to recognise the legality of the practice which had taken place 
of discharging, in the reduced Irish currency, the rents payable to the 
Crown, which bad been originally reserved in British currency. It adopts 
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^ The 3d section (after reciting 
4e 56 G. 3, c. 98, s. 26; enacts, 
^atfrom and after the commcnee- 
n>ent ofthis act, all duties of cus- 
^vnis, excise, taxes, stamps and 
pcwUige, and all rents and re ve- 
toes payable to his Majesty, his 
''^Vs and successors, and all other 
pohlic dues and duties, and reve* 
••*s whatever payable in Ire* 
'f'^d, and all drawbacks, boun- 
^ or allowances, in respect of 
^^ such duties, shall cease to be 
^imated in Irish currency, and 
^^l be converted into British 
^^'**'«'ency, in all cases where the 



same ai'e not payable in British 
currency at the time of the com- 
mencement of this act ; and shall be 
estimated,levjed collected, received, 
accounted for and paid by the several 
commissioners and officers under 
whose management such duties, 
drawbacks, bounties or allowances 
are collected, accounted for, and 
paid in British currency, so becom- 
ing the currency and lawful money 
of the United Kingdom, to be cal- 
culated after the rate of 12- 13th 
parts as aforesaid, of the sums 
which were to have been respect- 
ively paid in Irish currency, &o. 
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the reduced Irish carrencf as the future debt to be discharged by the 
debtoTB of the Grown, and, thereby, recogniaee the change which hid 
been effected in the value of the quit rents by the proclamation ef 17S7 
I conceive, therefore, that whatever opinions or views I might have en- 
tertained with respect to this contract, or to the usage which had pre 
vailed in relation to contracts of a similar description, I am boand t 
g^ve up those opinions and those views, in deference to the enactment 
of the legislature, declaring, if not expressly, yet, by thestrongest impli 
cation, that the proclamation of 1737 had the efficacy of altering, or, s 
least of construing the original contract, in the manner in which th 
Ghiep Baron has construed it. Such altered state of things mitit 
therefore, be considered as the relation of debtor and creditor. Tha 
being the case with regard to the public revenues, I think it mast h 
taken, that all other contracts were intended to be affected in the sanii 
manner. I will not say anything more as to the meaning of the word 
** lawful money of Oreat Britain," (which, it is quite true, were, in thi 
interval between 1737 and 1826, construed in our courts, as meaninf 
the currency of Ireland), or how far they might be considered as afieotin| 
the question. For the reasons I have mentioned, 1 have come to th* 
conclusion, that the demurrer in this case ought to be overruled. 




Foster, B. The facts in this case may be briefly thus stated :•— 
In 1721, a lease was made, reserving " £IQ0 iierltn^f current and law 
Jul mtmey of Great Britain^** the dlirrency in Great Britain and IrehuM 
being then the same. In 1737 a proclamation issued, debasing tk 
currency of Ireland, that is, declaring that every coin of gold and silve 
should represent I- 13th more of the currency of Ireland than it ha 
done antecedent to that proclamation. The effect was, that immediate^ 
after this proclamation, a debt of £100 might be paid and satisfied U 
12-13ths of the same weight of gold and silver that it could have be»- 
paid and satisfied by, antecedent to the proclamation. Such a procet^ 
ing, on the part of the Grown, is obviously not consistent with natu-- 
justice, and, in the present day would, I presume, not be attempt 
without the authority of an act of parliament. Asa matter of strict li^ 
however, J apprehend that it cannot be maintained that the Grown fc 
no power to do so. The power to do so seems to nie to be amoi» 
those prerogatives which are laid down by books of the highest aut^l 
rity to bo iiiberent in the Grown of those realms, the exercise of wh £• 
however, as a matter of prudence, in later and more enlightened ticxri 
is quite anotlier question. We must, in the present case, and in thetfn 
instance, make up our minds as to the legality or illegality of this act o 
the Grown in 1737. The power of the Grown, in this respect, will b< 
found elaborately treated in Hale's Picas of the Crown^ more elabontef* 
than iu any other work. In 1 Ilalc P.C.ldl, it is thus laid down: — 
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to the aecond ewential of ooini it is the denominated atid extrinsic 
whkh if, and of rigbt ought to be given by the King, as his im- 
i^vxMtionabk prerogative." And, in the next page — " He may en« 
Ims^nce the external denomination of any coin already estabiisliedy by 
m.s proclamation ; and thus, it hath been gradually done almost in all 
as will appear by what follows in this chapter. This is sometimes 
^ esUled enhancing of ooini and sometimes enhancing it» and it is both* 
M S^ is an enhancing of coin, in respect of the extrinsic value or deno« 
«« ncaiaation, but an imbasing in regard of the intrinsic value ; as> for in« 
^ stance, when, in the reign of Sdward 4v a noble was raised to a higher 
«« rmte by 2(kL*' Now, this is exactly what the proclamation of 1737 un- 
dertook and accomplished : as the noble was raised to a higher rate by 
20d. ia the reigpi of Edunard 4, in England, so a guinea was raised to a 
^ higher rate, by 21d, in the reign of G. 2, in Ireland. Lord Hale goes 
oa to 'consider the parallel and analogous operation of imbasing the coin, 
not by enhancing the denomination, but by a larger mixture of allay ; 
lad be observes, in page 193 : — ** It is true, that the imbasing of money 
"in point of alUy hath not been very usually practised in England, and 
** it would be a dishonour to the nation if it should. Neither is it safe to 
^ be attempted without parliamentary advice ; but surely^ if we re- 
**' ipect the right of the thing, it is within the King's power to do it" 
<AgiiQy 10 page 194 — ** All that a man can conclude upon these is, that 
*'it Ji neither safe nor honourable in the King to imbase his coin below 
** sterling: — if it be at any time done, it is fit to be done by assent of 
''Parliament: but certainly, all that it concludes is, that ^«ri nondebuit, 
^ h^ljactum valeL** Now, these last words exactly describe, 1 think, 
^^ the character and effect of the Irish proclamation of 1737. As to 
^cbaracter of the preceding, ySm nan debuit — as to its effects^ factum 
*A|et And, accordingly, I hold it nnqnestionable, that from 1737 down 
^ the passing of the late currency act, 6 (r. 4, c 79, the £100 of rent 
^hUk bad been reserved originally in the sterling, current, and lawful 
'^Hiasy of Great Britain, which was at that time also the currency of 
^*^liBd| could be paid and satisfied, from the year 1737 until the year 
^826, in the debased currency of Ireland ; that is, by the payment of 
^^IStbi of the quantity of gold or silver which would have been re- 
quired to pay and satisfy it the year after the lease was made, that is, 
'1^ the year 1722, and from thence till the year 1737. If this be so, the 
H^cition then becomes reduced to this-*Is there any thing in the cur- 
'^^Kiqf act of 6 G. 4, c 79, which has altered the state of things which 
pt'afsiled from 1737 to 1826, and which has again restored to this lease 
^•1721 its original efficacy of imposing upon the tenant the payment 
^henceforward, that is, from 1826 to the present time, of that i-13th of 
8'^Jid or silver, from the payment ai which he liad been absolved by the 
^'^^elamation of 1737, from the year 1737 to the year 1826 ? Now, it 
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appeara to roe cUar, first, that the currency act nerer intendM to ban 
any such operation. Secondly, that it has not, contrary to ill iotaiition 
enacted any thing that can have that operation. It is manifest torns 
from the whole frame of that act, and from the manner in whkk it lis 
provided for all the several relations which it has dealt with, aenaHm 
throughout all its enactments, that it meant to change only namea^ Jm 
not things, and to leave all contracts escactly at it foand them ; and -oai 
ther to improve nor disimprove the condition of any creditor, aad noi 
ther to absolve nor to burden, in any degree, any debtor; nor to afieet o 
alter, in any manner, the quantity of g^id or silver which any one man ha 
to pay to another ; and, that it only provided for the calUng of thai 
quantities of gold and silver by new names. . Thus the quantity of gvd 
or silver which, before the passing of tlie act was called £100^ wm 
after the passing of the act, to be called £92. 6s. 1^. If thii viov h 
borne out, it settles the present question. Before the passing of tU 
act, the rent iu question could have been satisfied by the payment a 
£100 Irish currency ; and, after the passing of this act, the rent weak 
be satisfied by the payment of the same gold and silver piecesy botitkej 
would go under the new name of £92. Gs. l|d. But the landlord, in lit 
present case, relies upon it, that there is a virtue in the act, which entide 
liim to receive more gold and silver, to the extent of £7. ISa. .10^ .m 
the new currency, than he received before the act passed. Let na m 
whether the act has indeed this operation. It is a part of the recital 
the act, that it is expedient that the currency of Ireland should be 
milated to the currency of England, ^* witAoHl disturbing the relaiitm 
ttccen debtor and creditor J* It is unnecessary to observe, that thia 
tion would be completely disturbed in the present instance, if the debv 
has indeed to find £7. 13s. lO^d. of the new currency, in gold oralis- 
more than he had to find the year preceding. But it Ims been aoo|f 
iu argument at the bar, to meet this, by saying, that the relation —i 
twecn debtor and creditor, which the legislature meant not to 
was that which existed in 1737, namely, 89 years before the passii 
the act, and that the act was indifferent as to disturbing the rdafti 
which it found establit^hed during the 89 years preceding. I eaanoft 4 
a moment assign audi an intention to the legislature. It appears t»- m 
to shock the common sense of mankind, to suppose that the ad oMtf 
have meant to refer the word ** disturb," which signifies an akerMkni « 
the present state of the " object disturbed," to a thing which had eeiMl 
to exist for 89 years. But the question remains, whether the actmif 
not, by the unskiifulnessof some of ita enactments, have frattrated whit 
I think wc must acknowledge t^ have been its professed intention* A^ 
of parliament sometimes have so done, but I do not think any thing q{ 
the kind has been done here. The second section of the act enaetad; 
that all leases executed at any time before the commencement ef tUi 
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t^ SMioording tOyOr wUh reference to the currency of Ireland^ shall, aflber the 
E>nmnieiiceinent of this act, be discharged and satisfied according to the 
.ss&oiint thereof in such Britishcurrency, to be calculated in manner fblloir 
.n^, that is, by a sum of such currency of the United Kingom, less by 
1l- 1 3th part than the amount of such sum expressed according to the 
rrency of Ireland. Now, this will put an end to all question in the 
if we can see our way to the conclusion, that the lease in question 
^irsuB, at the time of the making of the lease, executed with reference to 
tlie currency of Ireland. But was it not so ? What was the currency of 
Ireland at the time of the execution of the lease ? Why, the same as 
that of England; and did not the words, £\00 sterling^ current and 
lawful money of Great Britain^ in the year 1721, refer to the currency 
of Ireland, exactly as much as to the currency of Great Britain ? There 
was DO distinction between those currencies at the time, and any words 
wbich referred to the one must, therefore, have referred to the other 
slto. The words of this second section, therefore, appear to me to 
apidy, aeeorateSy and in terms, to the existing case. And if ingenuity 
can suggest a doubt, as to whether currency of Ireland must not, ex vi 
mean the debased currency, even before the debasement had 
place, still, at the utmost^ it can only be such a doubt as the pre- 
may legitimately be called in to solve ; and the moment the pre- 
is let in to aid the construction, the doubt will cease. Bot there 
Ma finther view of this part of the question, important to be borne on 
■■ad. It has ever been the course of decision in this country, that the 
v^Ords used in this lease, " sterling, current and lawful money of Great 
witdoi" do not import, in legal parlance, British currency, as contra* 
wtingnished from Irish currency, unless there are particular circum* 
*taiieet in the transaction, as in the case of Lansdowne ▼. Lansdowne^ to 
^w that the parties so intended it. If there are no such special cir- 
^■aatanoes, these words have uniformly been construed, as importing that 
^^'paymentis to be made in the coin of Great Britain, but according to 
^■a currency thereof in Ireland. Coin is one thing — currency is another ; 
^d they ought not to be confounded, though they constantly are so. Cur- 
'^^Uey is the computed value at which the coin is to be accepted. These 
^^Irds have, by a long course of decision, been taken to import, that the 
Payment is to be made in guineas, half-guineas, half-crowns, shillings, 
'^sixpences, coined at the tower of London ; and not in doubloons, 
P*Mt<des. and dollars, coined in Portugal and Spain; although all the latter 
''^^•yfrom time to time, had occasionally a currency in Ireland, and happen 
*^ kave had such at the time this lease was made, and also at the time 
^^ ^he proclamation in 1737, as is manifest on the face of that proclama- 
•^^■1. These words, " current and lawful money of Great Britain," if 
jdoyed after the proclamation, when there were really two currencies, 
*ild stilly according to the course of decision, have been construed to 
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mean only the Irish debased currency. — A muUo fortiori, I tbink 
maat be taken to have had the same effect in 1721, when then 
but one carrency. Bat there are other enactments in the atato 
which we must refer. I suggested, in the course of the argument i 
bar, that the quit rents would afford a test by which this question d 
be tried. My invitation to that discussion was not responded to 
let us now see how the matter stands. The 3d section of the act pro 
expreasly, that all the rents payable to his Majesty shall cease to b 
timated in Irish currency, and shall be converted into Britbh carr 
to be calculated after the rate of 12- 13th parts, as aforesaid. Now 
serve, that these quit rents had originally been reserved, when the 
rencies of Great Britain and Ireland were the same, that is, befon 
debasement of the Irish currency had taken place. In that respect, * 
Irish rents are exactly analogous to the rent reserved by the lea 
1721 ; yet, we see the act expressly provided that they are to be pi 
12-I3ths of the new currency. Now, can any one suppose that thi 
meant to place the ordinary landlord in a more favored situation thai 
Crown ? Yet, that is what is contended for here by the plai 
The plaintiff asks here for what the act says, emphatically, the Ci 
shall not have, namely, payment, in the new currency, of the addit 
l-13th. It may then be asked, why did not the currency act mentioi 
ordinary landlord as well as the Crown ? The reason appears to m< 
viouH, because the legislature considered that the case of the ordi 
landlord was sufficiently provided for by the second section. But 
Crown could not be bound, unless specifically named ; and therefore 
third section provides for the case of the Crown, and says it sbd 
dealt with in the same manner as had been already provided with resj 
to the ordinary landlord* A further light, as to the intention of th( 
gislature, is thrown by the enactment of the 4th section,-that thit 
shall not be deemed to increase or decrease, or alter the quantity of| 
or silver coin, in reference to any sura mentioned in any act of 
liament in force at any time prior to the commencement of this 
Here, the test of not increasing or diminishing or altering the qoio 
of gold or silver is expressly acknowledged and set forth by the ac 
reference to a variety of matters enumerated in the 4th section ; 
though this enumeration docs not include a rent reserved by an ordb 
lease, it appears to me that the reason manifestly is, that the legiab 
considered that the same result had been efficiently obtained, with re( 
to such, by the mode of c(»mputation directed in the 1st and 2d secti 
and that the 4th section was necessary only for such supplemental ma' 
as the antecedent sections had not reached, such as franchises, tolls. 
On the whole of this case, I see the declared mind of the legisk 
not to affect the validity of contracts, but only to give new nam 
given weights of gold and silver in Ireland, and I think that it has, 
ciently and satisfactorily provided for carrying that intention into e 
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iCHARDs, B. — I concur in the jodgment of the court. The subject 

\\»..d been so fully discussed by the several members of the court who 

ViiL'^e preceded me, that I conceive it to be unnecessary to state my views 

t» much at length as I otherwise would have done. It is, therefore, 

sufficient to say, that in my opinion, the effect of the proclamation of 

1737 was to enable the lessee to discharge his liability under the lease 

lu question, by paying £100 of the currency of Ireland as established by 

that proclamation. I am of opinion, that, such only was his liability up 

to the passing of the 6 G, 4, c. 79. That act of parliament was not 

passed with the view or intention of changing or affecting the existing 

rights or liabilities of debtor and creditor, or the contracts of parties. 

The act in terms disclaims any such intention ; and without proceeding in 

detail through the different sections, suffice it to say, it appears to me, 

that no person was bound to pay one farthing more after the act camo 

)into operation, than he was bound to pay previously. He was bound 
to pay just as much in the new currency as ho was in the old, and no 
more. For these reasons, I concur in thinking, there should be jndg- 
fsmi for the defendant, although I am far from saying it is not a sub- 
leek of considerable difficulty. 

Demurrer overruled. 
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PRACTICE— NOTICE OP BAIL. 



Anonysious. 



Objection to a notice of bail, that the bail were therein described as ^ notice of 

^outholders instead of housekeepers as required by the first General ^i' i° which 

Tk % toe byul ere 

Asle of Hilary, 1832. In support of the objection the case of Foudrinier described es 

^ Pike (a) was cited. householders 

^ ^ IS sumaent. 

Pennefatheii, D.^ — What is tlie difference between householder 
^ housekeeper ? I can see none, and must therefore disallow the 
olgection.f 



(o) Cases in the Ql'EEn's Bench, ante p. 2. 



♦ Soius. 



t This has been held a fatal objec- 
tion by the Court of Queen*s 
.^nch on several occasions ; in 
Edition to the case above cited, 
*^ Heron v. Nugent^ 6 Law Hec 
(^ series) 20, and note ib, \ and 



AnonymauSt 1 Craw. & Dix. S3. 
Sed vide the case of Aikiuson v. 
Graves^ in the Court of Exchequer, 
Easter Term 1838, 6 Law Kec 
(2d series), 2U. 
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PRACTICE— SECURITY FOR COSTS BY DEFENDANT IN 
EJECTM ENT— I NSOL VENT— A SSI GNE E. 



Lessee Eitans t. Reilly. 



Where an in- 
anlvent took 
defence to an 
ejectment 
brought by hu 
assignee, the 
court refused 
to huerfere, 
either by set* 
ting aside the 
defence, or by 
compelling the 
defendant to 
give security 
for costs, it ap- 
pearing, that 
in consequence 
of his refusal 
to give up pos- 
sesMion of the 
premises, he 
still continued 
u prisoner, and 
liud not 
obuined the 
benefit (if 
the act for the 
relief of insol- 
vent debtors. 

A defendant 
in ejectment 
will not be 
compelled to 
give security 
for costs, un 
lesH under very 
special cir- 
cumstances. 



Mr. Battbrsby moved that the appearaooe, plea and defence, filed 
in this cause, in the name of the defendant, might be set aside, and UuU 
the plaintiff might be at liberty to mark judgment, notwithstanding th« 
said appearance, plea, and defence ; or, in case the court should not set 
aside the same unconditionally, that they might be set aside, onlea 
the defendant should give security for costs within a week. 

The ejectment was brought by the lessor of the plaintiff, as assignee 
of the defendant, who was an insolvent. The affidavit of the fimner 
stated, that the action was brooght by the directions of the ImolTent 
Court, to recover possession of certain lands and premises, the property 
of the defendant, situated in the county of Cavan. That the defeadut 
was a prisoner in the Marshalsea, where he had been confined fromtk 
time of his arrest, in October, 1837. That the principal and almost tb 
only property returned in the defendant's schedule, was his interest in s 
lease of the lands in question ; and that, in consequence of his hnT^* 
ing refused to give up possession thereof, he had not obtained the bene- 
fit of the act for the relief of insolvent debtors. The affidavit alio 
charged, that the original arrest of the defendant had been frai&dnlent 
and collusive, and that his object in taking defence to the ejectment mi 
to defraud his creditors, and prevent his property being made avaihUi 
for their benefit. 

In support of the application, the cases of Doe dem. Vaugham v. Kd^ 
ardson (a), and Doe dem. Greer v. Keify (6), were referred to. 

Mr. James Shiel, contra. 

Per Curiam.* — As the defendant has been served with the ^cetoieot 
in this case, we cannot compel him to give security for costs. TUi 
court cannot thus be rendered ancillary to the pro/ceedings of the Imol^ 
vent Court. The defendant being in possession of a farm, becomes •> 
insolvent, and his assignee having brought an ejectment to get possei^ 
sion of the farm, the insolvent chooses to take defence. That is not i 

(a) 2 Huds. & Bro. 117. 
(b) let US, n.; aadM.eacase, ] Law Rec. O. S. 67* 



* Penxefather and Richards^ Barons. 
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liich this court will interfere, or take npon itself to judge 

'its of the action. As a general rule, the court has no autho- 

impel a defendant in ejectment to giro security for 'costs. 

tiad occasion to consider the subject more than once, and such 

lion at which we have arrived. There may, doubtless, be very 

tes, forming an exception to this rule, and in which the defend- 

e compelled to give security for costs ; but, in the present in« 

) must refuse the application. 

Motion refniedy with costs.* 
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he following case, which 
ire Pbnnefathgr, B., in 
» on the 7th of February 
Lordship, under the spe- 
mstances, made an order, 
ig the defendant to give 
"or costs: — 

—SECURITY FOR COSTS BY 
NDANT IN EJECTMENT. 

Henderson v. Haghan^ 
heson Henderson applied, 
e defence taken by the de- 
to the ejectment in this 
ould be taken off the file, 
plaintiff should be at liber- 
rk judgment forthwith, or 

defendant shonld be or- 

give security for costs 

le rates.** The application 

mded on the affidavit of 

rat for the lessor of the 

which stated that David 
ham, who ,held and holds 
deach- green and premises, 

acres, from the lessor of 
ritiff, under a lease, being 
n arrear of rent, the pre- 
Xraent for non-payment of 

brought against him, as of 
inas Term, 1838, and that 
i was served on the said 
lingham and the defendant, 
I a mere cottier, holding 
ood of land and a house 
vith his brother ; that de* 
d been taken by him for 
ands and premises in the 
it ; that deponent was con- 
jid believed that same was 
. the instance, by the direc- 
i at the expense of the said 
lingham, in order to retain 
on, and to prevent the les- 



sor of the plaintiff from having 
costs against him, and also to deter 
him from bringing down the record 
for trial against the defendant; that 
the defendant only came to reside 
on the lands since the Ist of No- 
vember last, and that he works as 
a laborer for the said D. Cunning- 
ham^ and was not, as deponent be- 
lieved, worth £5 ; that £270 and 
upwards was due for rent out of 
said premises; that neither Cun- 
ningham nor the defendant had, 
as deponent believed, any just 
lawful defence; that since 



or 



the ejectment was brought, the 
said Cunningham had greatly di- 
lapidated a mill on said premises, 
and that the lessor of the plaintifiv 
had a just, clear, and legal title and 
right to recover possession of said 
bleach* green and premises, as de* 
ponent was advised and believed. 

The attorney for the plaintiff 
also made an affidavit, in which he 
stated that he had recently (since 
the swearing of the agent's affida- 
vit), received a letter from him, 
stating that the defendant had since 
gone to America. 

Counsel cited Doe dem. Vaughan 
V. Richardson^ 2 Uuds. & Bro. 1 17; 
Doe dem. Greer v. Keligy id. 1 18, it. 

Pennefather, B. — Let the de- 
fendant give securityfor costs with- 
in one week ; and in default there- 
of, let the defence be set aside, 
and the lessor of the plaintiff be at 
liberty to mark judgment. 

1^* In addition to the cases 
above cited, see Lessee Pilhington 
V. ScoUy 4 Law Rec 2d Ser, 208, 
and Lessee Vaughan v. Richardson^ 
1 Law Rec. O. S. S56. 



In eject- 
ment for Don- 
paymeot of 
rent, the d^ 
fendant was 
compelled to 
give sccurity 
for costs, where 
it appeared 
that he was m 
mere cottier, 
aod that for 
the p^Ipoae of 
depriving the 
landlord of 
costs, defence 
had been taken 
in his name by 
the principal 
tenant, who 
had been dila- 
pidating the 
premises sinca 
the ejectment 
was brought. 
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Monday, January 14/A. 

EJECTMENT— AUTHORITY OF A RECEIVER TO 
A NOTICE TO QUIT— EVIDENCE OF APPOI> 
OF RECEIVER. 



Lessee Crosbie v. Barry. 



Ejectment 
on the title. 
The notice to 
quit, for the 
purpose of de- 
termining the 
tenancy, was 
■erred by the 
receiver ap- 



Ejectmeot on the title. This case, which was tried before Mi 
Greene at the Kerry Summer Assizes of 1838, when there 
diet for the plaintiff, came before the court upon a bill of e. 
The demise was in the name of the Honorable Cecilia Cn 
minor and ward of coart, hereinafter mentioned ; and it was p 
the defendant had paid rent to the lessor of the plaintiff's fathers 
C^urtof ^ ***• the lessor of the plaintiff was. The first exception stated, that 
Chancery in tiff had offered in evidence an attested and compared copy of a 
the hnsor of ^^^ Gonrt of Chanoery, made in the matter of Crosbie a mine 
thepl«inu'ff(a date the 9th December, 1834, reciting a certain petition, and 

it to the Master to approve of a proper person to be a receii 
matter ; and, that, notwithstanding the objections of counsel! 
fendiinty the learned Judge allowed the order to be received in 
The second exception stated, that the plaintiff offered in evide 
tested and compared copy of the Master s report in the sai 
bearing date the 20th May, 1835, reciting the order of the 9t 
ber, 1834, whereby it was referred to him to approve of a fit 



minor) 

Held^ that 
an attested 
and compared 
copy of the 
order in the 
minor matter 
referring it to 
the Master to 
approve of a 



proper person 

an attested and be receiver, and reporting that one Henry Oliver was a fit pe 

compared receiver ; the copy of which report, it was oY)iectcd, was impn 

copy of the re- ^ n » ^ *f t 

port suting A. ceived in evidence. The third exception stated, that an order, bei 

the 9th March, 1836, requiring the tenants to pay rent to the sa 
was improperly received in evidence. The fourth exception sti 
evidence of the service of a notice to quit the premises in quest: 
1st of May, 1837, which notice purported to be signed by the 
ver, was also improperly received. The fifth exception stated 



to be a proper 
person to be 
receiver ; and 
an attested 
and compared 
copy of 
the order re- 
quiring the 



tenants to pay plaintiff having closed his case, the defendant's counsel called f< 

A , as such re- tion that there was not sufiicient evidence of the appointment 

reiver, were reiver : which direction, the learned Judire refused to irive 

sufficient evi- _, ' , ,,,,,,/., 

dence of the The Sixth exception stated, that the Judge also refused to i 

fact, that A. ^ ^^^^ ^^ sufiicient evidence was given to shew, that Olive 

was tiie rcceiv- ^ j «-' 

erinthe minor thority to determine the tenancy. The seventh and last excepti< 

" /)rW,that it tJ»a^ ^^« learned Judge wrongly told the jury, that if they believer 

must be pre- ^^y^ to have been the 1st of May and the 1st of November in e 

and that the defendant's tenancy commenced upon the 1st of iV 



tumed that the 

receiver had 

authority to 

determine tho 

tenancy by ser- 

Tic«ofthe 

notice 10 quit* Semble, that such receiver was, by virtue of his office, authorised to serve the n 



should find for the plaintiff. 

Mr. Jeffcotij for the defendant. — We contend, that the plaii 



n^ 
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A bound to prove all the proeeedinga in the Chaooery came. The 
St document they proved was an order reciting a petition ; bat we say, 
My were bound, first, to hare given in evidence the original petition ; 
ffea where there ui a decree in a cause, it U necessary to give the bill 
Vid answer in evidence.-^[PEXNEFATHBii, B. You are quite right as 
to the law of evidence before the decree is made up, but, if it be made 
ip, it is not necessary to give the bill and answer in evidence ; here, the 
tfder is in the nature of a decree made ap» and embodies the petition* 
tfareceiver were appointed by an adult, he would be appointed by 
ind| and the deed would be the evidence of his appointment ; and this 
fhintiff here, being a minor, the order, which in efiect appoints the re* 
p?er, is the best evidence of his appointment] — [Richards, B. The 
fpdflr is the record.] — The next question of importance is, whether oi: 
islaieoeiver under the Court of Chancery has power to determine a 
tNMicy by 'serving a notice to quit ? The case of Wilkinson v. Coiiy (a) 
doci aot rale this case ; for the decision there was under a remedial 
ftitnlB; and in Lake v. Smith (b), which was an action on the same 
tfitatib Chambre, J. says, that the case of Wilkinson v. Colfy 
im a strong decision in the landlord's favor. — [Psnnefather, B. 
%ls not the case of a receiver appointed in a cause, but, of a receiver 
I^IPHIted in a minor matter, and the question is, whether he is not to 
ksj^udered as an ordinary or private agent ? The Court of Chan« 
0ff3^ tsthe protjBctor of minors, appoints a receiver, who is accountable 
tothttooort for the management of the estate; if he acts improperly, 
ImJIi responsible to the Court, and a complaint may be made against him 
ahkr by the minor or the tenant.] — The receiver is appointed to col- 
liit the rents only. His recognizance has reference to that alone. He 
kii BQ power to determine a tenancy, althoogh, perhaps, the court may. 
[iVovuTE, C. B. Your argument is, that the Court of Chancery might 
^Hhorise the receiver to serve the notice, but, that such an authority 
i^^t to be shewn. I think, we must take it, that the receiver did not 
Mlwiihoot authority. You made no complaint to the court.] — Although 
^nsde no complaint in Chancery, nevertheless, we have power now in 
* Conn of Law to insist on the invalidity of the notice. A mere re- 
vivor of rents has no authority to determine a tenancy, Doe d. Mann t. 
Valitrs (c), and a receiver appointed by the Court of Chancery is a 
Mi^ receiver of rents, and has no power to serve a notice Co quit, or 
^ l>riag an ejectment, ^e/amj oti EjectmeniSy 126. We further say, 
^ in this case, the learned Judge directed the jury to find for the 
phintiff, without leaving to them any question at all on the evidence. 
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¥'• Benny Q. C, and Mr. Ilickson^ Q. C, for the plaintifF. — The 



(a) 5 Burr. 20J15. (ft) 1 B. & P. 174. 

(r) 10 B. & Cr. 026. 
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argnment on the other aide is groanded on a supposed difference be« 
tween the aothority of a receiver ander the Coart of Chancery in Eng- 
land, and of a receiver ander the Court of Chancery here. A reoeiTer, 
under the court in Ekigland, always had the power of managing the es- 
tate, but here, he formerly had no such power without the special per- 
mission of the court; however, the new orders of the Court of Chancery, 
made in pursuance of the 4 & 5 FF. 4i.c 78, have, in this respect, placed 
the receiver in Ireland upon a footing similar to that of the Eng^sh re- 
ceiver, for by the i85th order of 1834p, a receiver in Chancery is antbo- 
rised, with the approbation of the Master, but, without any order of tlie 
court, to let, and generally manage the lands over which he is receifer. 
[Pbnnefather, B. It would appear from the exceptions, that the 
Judge had taken on himself to decide as to the authority of the receifer, 
and that the question he left to the jury was, the determinstioB of the 
tenancy.] — In Wilkinson v. Colli/, there was no regular notice lo qsit 
In Doe d. Marsaek v. Read (a), it was decided, that a receiver ap- 
pointed by the Court of Chancery, with a general authority to let Inds, 
had also authority to determine such tenancies by a notice le ^ 
That case is precisely in point. 

The order for the nppointment of the receiver in this case was srf&- 
cient evidence of his appointment. The argument at the trial wai) 
that the Court of Chancery bad no power to appoint a recover, inietf 
upon bill filed ; but the statute 4 & 5 TF. 4, c 78, s. 7, givee the eosrt 
a power to appoint a receiver of the real and personal estate of niasn^ 
on petition. — [Fennefather, B. The Court of Chancery always bid 
power to appoint a receiver on petition.] — The Judge below hadarigb 
to decide himself upon the authority of a receiver under the oourt^ ssd 
the material question is, whether or not the receiver had authority tods' 
termine the tenancy ? It would have been wrong also for the jMl|p to 
have told the jury there was no evidence of the receiver's authoritj. For 
we proved the order appointing the receiver, the service of the nolissto 
quit by him, and the payment of rent by Uie defendant to the auair*! 
father. The Chancellor has a right to manage the estate in the saae 
manner as the infant himself might do if he were under no disability ; ni 
the act of the receiver here was, in effect, the act of the Chancellor. Ai 
agent may give notice to quit, without an express authority to do iO» 
Roe d. Dean, Sfc, of Rochester v. Pierce (b). — [Richards, B. Iftlie 
tenant were to serve notice of surrender on the receiver, it would b^ 
hard to say that such surrender would not be sufficient] 



J 



Mr. Bennett, Q. C, in reply. — The principal question here is, wb^ 
ther or not the tenancy has been put an end to by this notice to q 



(.1) 12 East, 57. 



{b) 2 Camp. 06, 
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We tay ttiat it has not been determined, flfst^- because there is no suf- 
ficient OFidence of the appointment of this receiver ; and secondly, be- 
eaoie the notice to quit secved by this receiver was not a sufficient notice 
to determine the defendant's tenancy. The order given in evidence 
recited a petition presented for a receiver, whidi petition is not proved ; 
and then the plaintiff handed in the report of the Master, whereby he ap- 
|»roved of Henry Oliver as such receiver : bnt no order appointing the 
reefer has been proved. Then the notice is defective ; it is entitled in 
th^ minor matter, and is in the name of the receiver, Who has no l^al 
estate In him. The cases in England were decided on the ground that 
a reeeiver nnder the Court of Chancery there had a power to let ; and 
so are not applicable to cases in this country. In Doe d. Marsaek v* 
Retdf the receiver had a general authority to let ; and, in that case, a 
demise was laid in the name of the receiver. The case of Doe d. Ma^n 
V. Waheri decides, that a general agent has no power to determine tt 
temmey. Under the new rules, the receiver must have the approbation of 
tW Master before he serves notice to quit ; bnt, in this case, there is no 
evidence that any such approbation was given. — [Pennefather, B. We 
ooght to presume that a public officerdid notaot without authority.] — The 
faeslion is, had this receiver authority to determine the tenancy or not ? 

-WW My he proved no such authority in him.-^[ Woulfb, G. B. Would 
Ae minor be bound by the notice?]— -Certainly not, for the receiver 
had oo authority to serve it. I admit that the Chancellor may be consi- 
teed as standing in ihe place of the minor, and that he might order a 
lotiee to quit to be served, and perhaps the Master, who is an officer 
if'lto Cbanoellor, might do so ; but a mere receiver has no sueh atitho- 

' ii^« At all events, the notice should have required the p<MlseSsioil to 
U deliirered to the minor. 
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WooLra,' G. B.«^We think that, in ..his ease, we are bound to pre- 
IMsa Uie reoeivet had anthority to serve the notice to quit *, and the 
jiry iMUdng found for the plaintiff on the question, which we thitik Was 
'[Se p e ri y left t6 them by the Judge, the verdict must Mand. 
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PRACTICE— AFFIDAVIT— REFERENCE FOR PROLIXITY. 

Kavemagh v. Sexton. 

As tffdaTit Mr. RoLLESTON applied for liberty to refer aa affidaTit made in this 

femd for prol c^HU® ^or prolixity.* Coansel stated, that it was necettary to hare the 

lizitj on the \^^^ of the coart to refer an affidavit for prolixity cm the Law nd^ 

Ezcbcqncr, althoogh, on the Equity side^ such reference was made on a aide-Mr 

without an or- ^^^ Motion granted. 

dcrortlM ^ 

Court, ob* 

uincd on mo- ' 

tioa. 



* Affidavits on the Law side of bat such reference is now alwap 
this court, were formerly referred made to Uie Clerk of the Pleas, 
for prolixity to one of the Barons ; 



Monday y January 2 lit 

BOND— WARRANT OF ATTORNEY— 38th NEW GENERAL 

RULE. 

DoBsoN and Love v. M'Daid. 

Mr. Chabibers had obtained, in the last Term, a conditional ordby 

Judgment that the jodffment in this canse should be set aside, same harinir teea 
wMcntcredup , . , , * 

againntthcde- entered on a bond, under a warrant of attorney, which bond ana 

faond!°b/ vi ^ ^>ri^nt were executed by the defendant whilst in custody, no attonej 

tue of a war- being then present. The affidavit on which the conditional order 

neV which ^' granted, stated, that at the time the bond and warrant were 

bond and w«r« by the defendant, he was in custody on mesne process ; and, on thiidayy 

cuted by the ^^* Chambers applied to have the conditional order made absdliilei 

defendant to The 38th General Rule, of Easter Term, 1834, is express on this point 

the plaintiffs, - . , 

whilst the iht- *' No warrant of attorney to confess judgment, or cognovU a^Umem, 

merwasincut. «griven by any person in custody of a sheriff or other officer on mesne 

procesM, at the ** process, shall be of any force, unless there be present some attorney 

ter! and^with- " ®" behalf of Such person in custody, expressly named by him, and at- 

out the pre- «< tending at his request, to inform him of the nature and effect of such 

torney. The " warrant or cognovit^ before the same is executed ; which attorney 

defendant 

having been subsequently arrested on foot of the judgment, took the benefit of the insolvent 
acts, and returned the judgment in his schedule. Held^ that by returning the judgment 
in his schedule, the defendant waived tlie irregularity, viz , the execution of the war- 
rant of attorney without the presence of an attorney on his behalf. 
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shall subscribe his name as a witness to the due execution thereof^ 
and declare himself to be attorney for the defendant, and state that 
he subscribed as such attorney.** There is a simiUr role in EngUnd, 
Sir. 902; Coiop. 281. The case of Valentine y. GuUand(a) is an 
nthority to shew, that the prorisions of the rule cannot be dispensed 
rith. 
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Mr. James SheU, con/ro.— The affidavit of the plaintiff states, that in 
lay, 1837, the defendant, being in castody on mesne process, at the 
aintiffs' suit, sent a message, requesting their attendance at the gaol, 
here he was confined, and then and there proposed to give his bond 
id warrant for the debt which he owed to the plaintiffs ; that snch 
oposal was accepted, and thereopon the bond and warrant of attorney 
qaestion were executed ; that in March, 1838, the defendant was ar- 
stedon this judgment ; that in June, 1838, he took the benefit of the 
lolrent acts, and obtained his discharge ; and that he returned the judg- 
ent in qnestion in his schedule. — [Pennbfather, B. He made it 
e foundation of a judicial proceeding.] — And having done so, he re- 
lined quiescent until November, 1838, when he applied for, and ob- 
ined the conditional order. The 24th rule of Easter Term, 1834, 
dares, thut '< No application to set aside process ^r proceedings for 
irregularity shall be allowed, unless made within a reasonable time, 
lor if the party applying has taken a fresh step after knowledge of the 
rregnlarity." We rely on this rule, and the case of GiUman v. 
iU{b), as cause ag^nst making this order absolute. 

Mr. Chambers in reply. — It is admitted, that the defendant executed 
B bond and warrant without the presence of an attorney on his behalf, 
d the term<< of the 38th rule are clear and decisive. With respect to 
iretnm of the judgment in the defendant's schedule, he was, in March 
tS8^ taken in execution on the judgment, nominally at the suit of the 
lintiffs, but really at that of a Mr. Wood, who had obtained an as- 
;nnient of the judgment, though his assignment was not recorded, and 
his schedule, the defendant returned the judgment debt as dispated. 

Woi7LFE,C. B. — What a field of litigation would be here opened, if 
t were now to go into all the Insolvent proceedings? The defendant, by 
ing on this judgment, as he has done, must be considered as having 
ired the rule. 

Pekncfathcr, B. — After the defendant had been at large for a year, 



) 2 Taunt. 43. (fc) Cowp. 141 ; vide Wriifhl v. LuUreH, 1 Craw. & DizJC'5. 
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he is arr^te4 on this jadgiDQul ; be thei^ tnak^ it the ground 9f a jodi- 
^M proceeding, to procure hia discharge as aa inaolreiity from this at 
Hfell aq froip his other debts ; and having tlios acted on the judgmeat 
^a s^ v^id one, i^i^d relied upon it, as giving the IqsoWent Court juris* 
diction, he now wants to treat it es a oullity ; but thisi io the opinioa 
of the court, he is estopped from doing. 

Richards, B. — By making this order absolute, we would allow the 
defeudapt to play fnst and loose, to serve hb purpose : he first treats it 
as a subsisting ji^lgiuent, and now, he wishes to be peroMtted to saj it 
Is qqU and vQid* Cause allowed with 



77<fcrs(fa^, fynuary 31 si. 
PRACTICE— RUiifi FOR OYKR. 



The rule for 
oyer doei not 
stop the enter- 
ing of the rti/« 
for judgment 
although it 
stops the 
entering of the 
judgment 
itseli: 



FiTKPATBlGit V, FliEmiNa. 

Mr. Leech, for the defendant, applied thet the rulje for jndgvcat ^ 
the Sdth day of January instant, which had been entered by ih» plsia^ 
tiBfy should be vacated. The plaintiff in his declarsjtion in thi^ case Iwd 
nade prolert of letters of administration to one Patrick Fitspalafidcy. dfr^ 
ceased. On the 28th of January, tiie defendant entered and aerred tka 
rule for oyer, which was ii^ the usual form. — *^ Plaintiff to stop until h| 
«< givesoyerof theletters testamentary in the declaration mentioned." Tbs 
plaintiff ha3 not yet given oyer, but the 29th of January, he ^bUkA 
^nd served the rule £9r judgment, under which he will he euititl^dts 
Viairk judgment on the 2d of Fcbruairy. 

PWNEFATBER, B. — The course itfthis; the* rule for gyer domni 
step the entering of the rule fur jadgmenl, but stops the enteriiy ef ibi 
jjldgm^nt itself. No mfeb* 



♦ If the rule for ot/er were to 
have the effect of preventing the 
entry of the rule for judgment, it 
might in many instances be pro- 
ductive of inconvenience, if not of 
injustice to the plaintiff, inasmuch 
as a defendant, whose object was 
delay, might, by entering the rule 
for oyer on the last day upon 
which the plaintiff' could enter his 
rule for judgment, throw the latter 
out of a trial at the next Assizes ; 



whereas, the practice of albwiaf 
theVule to stop the marking of the 
judgment merely, prevents it of^ 
rating injuriously to the pUie^fl^ 
while it does not io any way pit* 
judice the defendant,, who has» im. 
every instance, twenty-fbnr hoof* 
to plead after o^er iumished, al-^ 
though) by the previous entry of 
the rule fur judgment, the time fiMT 
pleading may have expired. 
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Mamday^ Pebrttairy 4d, 

IN CHAMBER. 

Coram Pennefathbr, B. 

PRACTICE— DECLARING AGAINST PRISONER. 

O'OoNNELL V. Sweeney. 



ir. BccLBS applied, th«( tke defeadant in this caase miffht kt dkh Althougfa m 

rg^ frttm the custody of tke sheriff of the Goanty of Rascommoa, the beenin'theciu! 

tttiff nut having declared against him withiii tke term fi^owing tke ^y o^^® ^^' 

um of the writ upon which be had been arrested. procetsfor two 

rhe defendant had been arrested under a cop. qtM. min. ia September, ^""^ without 

ft ny Qccl ftrft • 

18. Tke writ was returnable on tke first day of Micka^bnas Term tion bftving 

owing, but no declaration bad been filed by tke plaintiff againat Yum '^ ^'5^ . 

ring tkat or tke succeeding Hilary Term. is not entitled, 

Mr. £4?c/w,— The defendant clearly comes within the provisieaa of ^*^^j^ ^ g ^^ 

) 8 An7i€y c. 9, 7r. (similar to the 4 & 5 Wm, Sf M, c 21, Eng.) The to his discharge 

Munble of that act recites, that plaintiffs are at great charges in arrest- ThTdefendiAt 

I defendants^ and that unless the plaintiffs shall, before the end of twe according to 

us next after suck arrest, cause the defendants to he removed by habetH this country, 

^iKs, to be charged with a declaration or declaratiens, suck defend- ?*y' ?V.*°^ 

' ' ° / time withjn 

li sve discharged out of custody on common bail. It is then enactedy two terms after 

It if at any time any defendant shall be charged in custody, at tke suit ^^ HIu^^wo^ 

any person, upon any writ out of the courts of DubliQ, and be detained day rule on the 

prison for want of sureties, *' the plaintiff or plaJAliffs tm such writ ^]^" against 

Mr writs shall and may, before the end of the next term after suck writ ^i°^- But if he 

or process sliall be returnable, declare against suck prisonfer/' && terms to pass 

Iken enacts, that a true copy of the declaration be delivered le tha ffi? without senr. 

1 «•• 1 . 1 11 111 1.-. i"g •uch rule, 

ler er gaoler, to which the prisoner shall appear and plead ; and if the he must have 

soner does not plead to tke de<-iaration befete tke emi o£ tke tenm ^^imsejf re- 

* ^ moved by aa- 

cl after such declaration shall be delivered, in such case the plaintiff beaa corpus 

U have judgment. The object of the act was to abofish the necessity ^*^^j themwl 

removing a defendant in custody of a sheriff to the custody of the mar- "bal, before he 

i, for the purpose of being declared against, and it points out the time plaintiff to d/. 

declaring, and the mode of service. — [Pennefatheb, B. There is c^^^e. 

... . ... A'o/e— A dif- 

ezpreaa rule of court limiting the time for declaring agiuast a pri« ferent practice 

«r, under such circumstances. The 45th General Rule applies only ^T^^^^^'i*^ 
ht time of charging a defendant in execution, or of proceeding to 
Igment after declaration.] — From the time of the passing of the 4 and 
^. 4" -^^ e. 21 Enff.^ the invariable construction put upon that aet 
Bagland has been, to grant a supersedeas to the writ, where Uie plain- 
has not declared against a prisoner within the term following the 
Urn of the writ, Holland v. Sargent(a) ; Dent v. Hallifax (6); Blythe 

m 

(a) 1 Salk, 99. (6) 1 Taunt. 493. 
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T. Harrison (a). The defendant cannot now be declared against onder 
this act ; before tbe act, no prisoner could be declared ag^nst until 
removed from the custody of the sheriff to that of the marshal ; and it b 
now too late to remove the defendant by habeas corpus. How could 
the plaintiff here obtain a good judgment against this defendant ? The 
act says, if the plaintiff shall declare within a certain time, and 
serve the declaration in a certain manner, then the prisoner shall plead 
thereto, and if he does not plead within a ceriain time, the plaintiff shall 
have judgment. The prisoner would not, under this act, be obliged to 
plead to a declaration now served, nor would a judgment entered for 
want of such plea now be regular. The only Irish cases are CarroUw, 
Rogers (b), and Jebb v. Blake (c). In these cases, the applications for 
the prisoner s discharge under the 8 Anne^ c 9, were refused, becaoae the 
applications were made when the prisoner was in the custody of the 
marshal, the court being of opinion, that the statute applied to those 
cases only where the defendants were in the custody of the 8heri£ 
These cases are, therefore, authorities in favor of this application. 



Mr. CDowd, contra. — The practice in England is, as stated on tlie 
other side, but a totally different practice prevails in this conntryy Stew- 
art's Practice^ 492, where several cases are referred to. The effect of 
the statute, 8 Anne^ c. 9, was to enable a plaintiff to file a dedaratioa 
against a prisoner in the custody of the sheriff, without removing him 
by habeas corpus into the custody of the marshal, as he was obliged te 
do by common law. In England, at the end of the term after the 
writ is returnable the defendant is entitled to his discharge, if no decle* 
ration has been filed. But, in this country, the defendant may,ataif 
time after his arrest, rule the plaintiff to declare in two days, and indefaft 
of his doing so, apply to the court for a supersedeas. The defendant kffii 
now circumstanced as if the statute of Anne had never passed, thetiM 
mentioned therein having gone by* He must, therefore, if he wishes ieeb* 
tain his discharge, remove himself by habeas corpus into the custody eE' 
the marshal, and then, he can rule the plaintiff to declare, Chapme/n^^ 
Gossan (<f), and such is stated to be the practice, in the notes to 
V. Rogers (e). • 



Pennefather, B — The practice in England and Ireland is very 
ferent. In England, the defendant would be entitled to his discharge "9 
but in this country he is not. The practice is laid down correctly !■■ 
the case cited from Alcock and Napier. However, as there was a 6i^ 
ground for arguing this case, from the English practice and anthoritie^r 
I will not give costs. Motion refused without costs. 



(fl) 1 B. & P. b^yS, (b) Baity C04. 

(rf) Ale. & Nap. 174. 



(c)1 IIuds.&Bro.4ia 
(r) Batfy 3j0. 
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QUEEN'S BENCH. 

Monday^ April \5ih^ 1839. 
PRACTICE— WRIT— PRISONER— HABEAS CORPUS. 

ANONYMOUS. 

Mr. Napibr applied for the direction of the coart to the governor of Whei«a par- 

Ae gaol of Carrickfergns, in the county of Antrim, with respect to a ^^ '''^^ ^^^^^ 

prisoner brought ap on a writ of Habeas Carptu issued out of this court marked writ 

It appeared by the sheriflp's return indorsed upon the Habeas Corpus, ^' f^f of "thJ 

that the prisoner was arrested on the llth of February last, upon a Court of Com- 

'nit of Capias, on mesne process out of the Court of Common Pleas, "^"^ ^^ 

■Diurked for a sum of £336, and on the 6th of April following, a writ tainer having 

^detainer was also issued against him out of this court, marked for a iMued against 

mm of £23. The prisoner, on the application for the writ of Habeas ^™ ^^} ^^ the 

^^^^''pHs, did not disclose the fact of his having been arrested upon the marked for a 

^^t out of the Court of Common Pleas. The governor of the gaol •«*" ®J ,f ^3, a 

1^ % - t. . 1 1 wilt of Habeajt 

"^^ brought him up in obedience to the writ of Habeas Corpus, which Corpus issued 

'^Qired him to be brought up immediately on delivering the writ, and q„^q* j^^ h 

^ bad been in custody for several days in Dublin, at great inconveni- to remove him 

^'^^^ An application had been made to a Judge of the Common Pleas, o?'c«rricl&er- 

^ ^ committal upon the writ of that court, but he refused to interfere ; V^, where he 

^'^ if the prisoner should only be committed under the writ out of this and Itappearid 

^^'^'^ then, upon a collusive settlement, or upon the payment of the |J*' ***5 *^ ^^ 

''^ler debty he would be discharged, and the sheriff would be liable to an having been ar. 

rested upon the 

writ out of the 

Common Pleaa, was not disclosed upon the occasion of obtaining the writ of Habeas 

Corvuni the couit ordered the prisoner to be committed to the cnsfeody of the manhil, 

ttiMSr both writs, in order to prevent his discharge, withoui an order from each court. 

2 I 
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action for an escape, at the salt of the party who had arrested the pri- 
soner, by writ from the Common Pleas. Mr. Napier suggested the 
propriety of qaashing the writ of Habeas CorpuSf as having issaed im- 
providently, in consequence of the suppression which he had meotionedt 
and which seemed the result of collusion between the prisoner and the 
party who had detained him. However, as the question was one of 
some consequence to the sheriff, who was the really responsible person, 
and was also not unlikely to be of general importance, he thought it rigfct 
to state to the court, that he had found an authority which soggested s 
course wliich was somewhat moreformal, though more circniton8,and whieb 
was suggested in Com. Dig. Habeas Carpus^ L. I, namely, that of con- 
roitting the prisoner under both writs ; and then the plaintiff, in Ik 
Common Pleas, might apply for a Habeas Corpus^ directed to the mir- 
shal, and have the prisoner remanded to his former custody, if aeeei- 
sary, by the Court of Common Pleas. 

The Court — After consulting with the officers, and deliberating fox 
some time— directed that the prisoner should be committed nnder M 
writs, so that he could not be discharged without an order frooi eieb 
Court, (a). 



(a) The object of changing 
the custody is to take the benefit 
of the insolvent act in Dublin — 
which if done in the country might 



subject the debtor to a more ooo- 
▼enient opposition from bb cre- 
ditors there. 



i 



Monday y April 22d. 

PRACTICE— AFFIDAVIT TO HOLD TO BAIL- 
PROMISSORY NOTE. 

Chaffers v. Binoham. 



An affidA. 
▼it to hold to 
bail, giving . 
only the initi- 
als of defend- 
ant's christian 
name, and 
stating he was 
indebted to 
.plaintiff as in- 
dorsee of a 
proniiisory 

note, drawn bj the defendant, payable to a third person, and indorsed to the plaintiff; 
Heid insufficient, in not giving the christian name in full, and also^ in not sbefriog bj 
whom the bill was indorsed to the pUintifT. 



The affidavit in this case stated that H. Bingham, the defendant, 
indebted to the plaintiff as indorsee of a promissory note, bearing 
kcy and drawn by the said defendant, payable to the order of OM 
Francis Burghart, for the sum of £203, three months after date, and in- 
dorsed to the plaintiff. It then stated that the bill was doe, pretenl' 
ment, and no tender to pay the amount, and that the said som aad 
every part thereof was due to the plaintiff by the defendant. It ap* 
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peared that the affidavit was sworn in England. The defendant, on a 
fbrmer day» obtained a role for the plaintiff to shew cause of bail. 

Mr. EduHxrd WrigiU now shewed cause by reading the affidavit. 

Mr. Henry Mariky objected to the affidavit as defective, on two 
Sfroands ; first, in only giving the initial letter of the defendant's chris- 
tian name ; and secondly, as not shewing by whom the bill was indorsed 
lo the plaintiff. The 3 & 4 FT. 4, & 42. s. 12, which enables a party 
ning on a bill, in which the initial letter of the christian name only is 
pren, to sue the defendant by the same description, does not extend to 
Jiis country ; and before that act was passed, an affidavit like the pre- 
lent was held bad in England, ReynMs v. Uankin (a). And even in 
nch an affidavit under that act, it ought to appear, that the defendant 
WBM so described in the instrument upon which he was sued. The affi- 
larit here must be conformable to the General Rule, which, in this 
ase it clearly is not, in omitting altogether the christian name of the 
lefendant. As to the second objection there are several authorities to 
MTore, that it is not sufficient for the plaintiff to state that he sues as 
adorsee, but, it must distinctly appear by whom the bill or note was 
indorsed to the plaintiff, M^Taggari v. Eliice(b) ; Lewis v. Goinpertz(c) ; 
WooUey v. Escudier (d). And so laid down in ChUtys ArchbokCs 
Practice^ 87. 



1839. 



CHAFFERS 

V. 
BNIOHAM. 



Mr. Wright replied. — This case is not within the General Rule, be- 
aoae the defendant has given forth his name as in the affidavit, and the 
S^vit was sworn in England, and therefore, this defect is cured by the 
^tQte. In EUtone v- Martlake (e), an affidavit stating that the de- 
^€iant was indebted to the plaintiff upon a bill of exchange, payable to 
third person, at a day now passed, was held sufficient, without shewing 
e connection between the payee and the plaintiff; and in Bradshaw v. 
^€idington (/), an affidavit not more precise than the present was held 
QScient. 

diAJMPTON, J. — These cases only shew, that it is not necessary to 
&te the character in which the plaintiff sues, but they do not decide, 
^^t if he state the character in which he sues, he must not shew through 
'horn he derives that character. I must follow the authorities which 
^ve been cited, and which are against you on both objections. 

Rule absolute.* 



(a) 4B& A1.536. 
(r) 2 Cro. & J. 652 
{et 1 Chy. Rep. fUS. 



(A) 4 BiDg ] 14 ; Si C. 12 Moo. r^6. 
(d)2 Moo. & S. 392. 
if) 7 East. P4; S.C. 3 Smith 117. 



• The^ authorities upon the are very conflicting in both coon- 
econd objection to this affidavit tries, and the practice does not ap- 
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PRACTICE— JUDOMENT-^FOROBD BOND AND 

WARRANT. 

Connors «. Connolly. 



Where aeon- • Mr. CoppiNQER applied, in this case, to make the oonditional ordn 
obtained solate. It appeared that in last term a oonditional order had 



^^ ^^^ * obtained to set aside a judgment, which had been entered npoo a booc::^ 

tered upon a and warrant of attorney, on the g^nnd of fraud and forgery. That 

bond and im- pgi^gQiii motion was made in a subsequent part of the term, and the 

ground that rits being conflicting as to the facts, the court ordered the motion to 

fo^eT^d on ^^^ ^^^ ^^® plaintiff should deckre on the bond, and hare the cm 

motion to at the ensuing Cork assises ; that the defendant had called npoa 

der absolute^ plaintiff to do SO, by notice, and notwithstanding that, he had allowed 

the court being nggises to pass over without a triaL There were se?eral sospicioas fAr-- 

unable to de- , 

cide upon the cumstances in the case ; amongst others, the paper on which the 

conflicting 

ttatemenu in 

the affidavit directed the plaintiff to declare on the bond at the ensuing aniaee, wbidi he 

neglected to do, the order was made abM>luie, upon a motion grounded on these facts. 



pear to be well settled in any of 
the courts. It may be useful there- 
fore, to collect the reported de- 
cisions upon this subject. In Brad- 
show V. SaddingUmj 7 EasU 94, it 
was objected, Uiat it did not ap- 
pear from the alSdarit, whether 
the plaintiff was payee or indorsee 
of the bill on which he sued, and 
it was decided, that it was not ne- 
cessary that the plaintiff should 
shew the character in which he 
sued. The authority of this case 
is affirmed in Ehtone ▼. Afartlake^ 
2 Chy. R. 648 ; Warsmley v. 
Macey, 6 B. Moo. 52 ; 8. C. 2, 
Bro. & B. 338 ; Bennett ▼. Datp^ 
soHy 1 Moo. & p. 594, 8. C. 4 Bing. 
639, in which case Best, C, J. said 
" the numerous cases upon this 
'< point are of a most conflicting 
«< nature, and we must therefore 
'' hare recourse to common sense. 
" The true principle was laid 
'' down in Bradshaw v. Sodding • 
** ton^ vis., that if the plaintiff had 
*' no interest in the bill, on whidi 



*^ he could sue the defendant, b 
**would be guilty of petjury:" SMJ 
in Hughes r. BreU^ 3 Moo. h ?• 
566, 8. C. 6 Bing. 239, the eoRt 
said, it would be governed by dtt 
case of Bennett v. Dawson^ Sinilir 
affidavits were held soiicieot iii 
Lamb v. Newcambe^ I 5 B. Msit 
14, 8. C. 2 Bro. & B. 343, and a 
Mammatt r. Matthew^ 10 Bing., M* 
which is the latest reported antho- 
rity on the subject. 

In BaibiY. Bating, 6Tann.25, Ai 
affidavit stated that the defendat 
was indebted to the plaintiff OS 
certain promissory notes, but SA 
not say they were given or psji- 
ble, or indorsed to plunUff, it 
was held insufficient; but in 
Machu V. Fraser, 7 Taun. 171, 
S. C. 2 Marsh, 483, Gibbs, CJ. 
said, ** I shall only observe, with 
"respect to the case of SiMi v. 
" Batley, that we thought we were 
** acting then consonantly to the 
" established practice. That, how^ 
"ever, appears from the case d 
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nt was executed appeared, from the water-mark, to have 
I several years after the date at wliich the bond and warrant 
to have been executed. The present application was upon 



urt granted the application. 



Motion granted. 



w V. SaddingtoHf which 
cited in Balbi v. Batley^ 
ch very much breaks in 
s latter case, to have been 
e/* In Humphries v. 
6 Taun. 531 ; S. C. 2 
il, the affidavit was held 
for not shewing the re- 
^hich the defendant stood 
. The Ccises of M^Tag- 
lis, 12 B. Moo. 326; S. 

114, and Lewis v. Com- 
po. & J. 352. 1 D. P. C. 
frequently cited, as they 
1 in the above case, in 
re the character in which 
Jant stands in relation to 
shewn, to slicw that the 
in which the plaintiff ^ues 
hewn also ; but it should 
3d, that in neitlier of these 
it appear in wliich cha- 

defendant was sued; and 
f the cases already cited, 
:tion as to the plaintiff 
;fendant in this ren^pecthas 
ideie«l ; and while it was 
t was not necessary that 
;iff should shew the cha> 

which he sued, it was 
i essentiiil that he should 
character in whicii the de- 
as sued. In WooUey v, 

2 Moo. & S. 302, the 
stated that the [>laintiff 
idorsee of a bill accepted 
lefendant, and duly iu- 
id it wiis held insiiiliciont 



for not shewing by whom it was 
indorsed. The case of Bradshaw 
V Saddington was not cited in any 
of these cases. It would seem, 
from these cases, that the weight of 
authority is in support of requiring 
the defendant's relation to the bill to 
be shewn, and that it is not neces- 
sary to shew the character in which 
the plaintiff sues; and that also, per* 
haps, if you state that the plaintiff 
sues as indorsee, it should be shewn 
by whom the bill was indorsed to 
the plaintiff. In Stewart's Practice^ 
267, it is said, *< An affidavit to 
'* bold to bail on a bill of exchange, 
" must shew the character in which 
** the defendant is sued ;*' and, page 
273, ** it is not necessary to shew 
<^ in what character the plaintiff 
"sues. And in Crosleiv, BroumCj 
in the Queen's Bench, 1 Law Rec 
453, an affidavit was held defeo- 
tive for not shewing the rela- 
tion in which the defendant stood 
to the bill. In Liddy v. Monti* 
hon, 2 Law Rec. N. S. \55y in 
the Excliequer, the affidavit was 
held defective, in not shewing the 
character in which the pUintiff 
sued. In Tut/iill v. Bridgeman^ 
ante, 62, in the same court, the 
same objection was allowed ; and 
in McCarthy v. .Birney, ante, 39, 
in the Queen's Bench, the affida- 
vit was held insufficient, one of the 
objections being, that the plaintiff^s 
relation to the bill was not shewn« 
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PLEADING— CONSIDERATION— COLLATERAL Pfi 



Blakeney v. Ware.* 



When the 
declaratiou in 
one count 
sUted that cer- 
tain actions 
bad been com- 



Assumpsit. — The first count of the declaration stated, thf 
actions had been commenced and prosecuted by one Robert I 
at trustee for the plaintiff', against William Callaghan and John 
for the recovery of £10. 7s 7d., and £13. 58. 7d., due by thei 
mencedby one gaid R. Blakeney as such trustee for the plaintiflF; that judgmc 
of the plaintiff recovered in these actions, and the said Callaghan and Sheehao 
against C.& J. execution, and detained in custody ; and in consideration of 

for certain 
aums 'speci- 
fied) due by 
them to B , as 
such trustee 
for the plain- 
tiir, that judg. 
meni was re 
covered 
against ihein, 

and said C. «fe on paying the amount of the said sums respectively, and half t 
execution ; that the Other half of the said costs amounted to £11. IGs. 7d 

that in con&i. 
deration there* 
of, and that 
the plaintiff at 
the rcquestof 



mises, and that the plaintiff, at the request of the defendant, w< 
sent to the discharge of the said Callaghan and Sheehan out of 
on their paying the sums respectively due by them and half t 
the defendant undertook and promised the plaintiff to pay him i 
half of the costs inserted in the executions against said Callaf 
Sheehan ; it then averred the consent of the plaintiff to their < 



was to be paid by the defendant on request, and then the bn 
he did not pay, &c. The second count varied from the first, i 
merely the recovery of the judgments against Callaghan and 
the defendant, and their arrest, and that in consideration thereof, and plaintiff's 

to Uie di«-^" ^"?' ^^^^ ^^® defendant promised to pay half the costs of the a 

which they were taken in execution, and that the plaintiff com 
their discharge. The third count stated, that in consideration 
plaintiff would consent to permit the sheriff to discharge them, 



cal errors, in addition to t 
stated in the report, an< 
once given up by the j 
counsel. 



charge of the 
said C. & S. 
out of custody 
on tlieir pay- 
ing the sums 
respectively 
due by them, 
and half the 
costs, the de- * This caso was argued in 

fendant under- last Trinity and Hilary Terms. 
T'^ Tff'^t'he^* '^**® second count in the declara- 
other halVof ^^^° contained a number of cleri- 

costs inserted 

In the said executions ; it then averred the consent of the plaintiff to their discharge 
on paying the amount of said sums and half the costs ; that Uie other halt of said costa 
was to be paid by the defendant on request, and then stated the breach : and another count 
which differed in suting that the defendant promised to be answerable to the plaintiff for 
half the costs, in consideration that the plaintiff would consent to |>ermit the sheriff lo dis- 
cbarge the debtors ; that he did consent, and that the sheriff did discharge them ; ihld, 
on demurrer— that both counts were bad lor want of an averment, that these costs re- 
mained due and unpjiid, the defendant not being primarily liable ; //<■/(/ ahot that the 
consent stated in the firU count should be a consent from the plaintiff in the execution, 
and that it should be averred that such consent continued to the bringing of the action. A 
third count stated, that defendant promised to pay hall the costs, wtthuut stating to whom. 
Held bid for want of such an averment. 

The statement, thai one person is trustee for another, is not suflicient, the nature of 
the trust should t>e stiewn. Burton^ J, 
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^dhndMki andertook and faithfally promised to be answerable to the 
plain tiff for half the costs ; that he did consent, and that the sheriff did 
<lf«clm^urge the debtors, &c Demarrer to these three counts and three 
speciz^l causes assigned, two of them applying to all the counts, viz., 
pir^^^ that there was no sufficient consideration, and that the supposed 
consideration was insufficiently set forth ; Secondly ^ that the promise 
the nature of a guarantee, and no default shewn in the persons 
liable. The Third cause of demurrer was assigned only to 

the second count, viz., that no promise to the plaintiff was alleged 

tber^^in. — Joinder in demurrer. 



1839. 



BLAKKNEY 
WARE. 



^S/lw. Leslie^ with whom was Mr. Dobbs, in support of the demurrer.— 

At Xio the first ground of demurrer, the general principle, as to what is 

laSieient to constitute a consideration in assumpsit, may be taken as 

hud down in the judgment of Yates, J. in Pillam v. VanMierop (a); 

ud adopted in the note 2, to ForUi v. Stanton (6), viz., << that any da- 

''uage or any sospension or forbearance of his right or any possibility 

** (^F a loss occasioned to the plaintiff by the promise of another, is a 

''sufficient consideration, and will make it binding, although no actual 

''benefit accrues to the party undertaking.'* The meaning of this defi- 

Jiition of consideration founded on detriment is, that the court must be 

able to see, from the facts alleged upon the pleadings, and from those 

^Msta alone, that detriment must, or in some events may result, as the 

^■iseqnence by the connection between cause and effect. Speaking of 

thi^ definition of Yates, J. in Jones v. Ashboumham (c). Le Blancy •/., 

** 1 da not take it to be any part of the definition itself intended to 

laid down by him, that if any person stated that he had foreborne 

** miung in a cause of action, which might or might not by possibility oc- 

^ oasion a loss to him, that was a sufficient ground for an undertaking 

" by another to pay him." The following cases illustrate this princi- 

^ pie. Barber ▼. Fox (d) ; Hunt ▼. Swain (e) ; Fish v. Richardson (f), 

Xones T. Ashboumham (g) ; Tooley t. Windham (h) ; Price ▼. Eas^ 

IcMa (t). In this case the consideration, if any, must be that of possible 

detrinent to the plaintiff ; now the promise was not to procure the dis- 

cbai^e, but to consent to the discharge on payment of the debt and half 

the costs. This consent must be looked on in one of two ways, either 

as a consent to the discharge conditional upon the obtaining the consent 

^^ the plaintiff in the execution, namely, the trustee of the present 

pUintiff, or as a consent to the discharge without his permission. 

(a) 3 Bar. 1673. (b) 1 Wms. Sauod. 211.6. 

(e) 4 Bast. 488. (d) 2 WmP. Saood. 13^. 

C«) 2 Wow. Saaad. 137, i'» noth S. C. 1 Lev. 135. (/) S Saood. 137, in notis 6. S.C. 
YelT. 5>. Si, & Cro. Jac 47. (g) 4 East. 455. 

(A) Cro. Ells. toe. (0 4 B. <fe Al. 433. S. C. 1 NeT« db M. 303. 
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Looking at it in the former light, no detriment can be discoveredi i^j 
as there is no allegation that that consent was obtained, it cannot be 10^ 
plied. That such implications will not be made, even after Terdict, soffi" 
ciently appears from the cases already cited ; but Price v. Ecuton u di«' 
rectly to the present purpose, for there, even after verdict, the oodmb^ 
of the plaintiff to the agreement between Price and the defendant coilil. 
not be implied. But now, reasoning thus, if the consent was conditio- 
nal, then the consent of the trustee being obtained, no possible detrimenC 
to the plaintiff can be discovered. To the debt, and to the debt alone^ 
had the cestui que trust any claim ; to the costs the trustee is entitled » 
in order to reimburse himself the costs of the action for which he is li&* 
ble to the attorney ho has employed. The only |>ossible detriment 
then must be, that the trustee would have an equitable claim against U10 
cestui que trust for the portion of costs which he had lost by the conaeBS 
of the cestui que trust ; but, in the present case, no such equity ooold 
arise, because the consent was conditional upon the consent of the 
tee, the plaintiff in execution, and the discharge the result of that 
sent alone. But looking at the consent in the second point of view : 
the discharge by the sheriff without the permission of the plaintiflFiii 
execution, that is an illegal act, upon which no assumpsit can be foimdMly 
Feather ston v Hutchinson («) ; Harvy v. Gibbons (b) ; Martym ▼• 
Blithman (c) ; Shevly v. Packer (d) ; Crozer v. Pilling (e). But ew^m 
waiving this argument, there would be no such equitable claim diseofiv- 
able as would maintain an assumpsit, although in certain cases eqaitaUt 
considerations are recognised in courts of law. In Smith y, Johns 
they have recognised the forbearancelo sue for a legacy ; the-forbearufli 
to sue for a debt by the assignee of it (g) ; and the release of an equity of 
redemption as good considerations, 77iorpev,T7iorpe(h), smd upon iit 
statute of se^off, equitable claims have been recognised. With regard to 
the latter, the cases of Bottomleg v. Brooke, and Budge v. Birch, MSS. 
cited in Winch v. Keeleg (2), have been ever since quarrelled widi, 
and almost expressly overruled in Tucker v. Tucker (A), and as to tiM 
cases upon equitable considerations, they only go to the extent, thitt 
right of property, the acknowledged creature of Courts of Equity, 
universally recognised and known, and only not enforcible in conrUoC 
law, may be the consideration for an assumpsit ; but they do not g^ to 
the extent of shewing that courts of law will, upon an allegation of facts, 
spell out an equity to support an assumpsit, and that upon a statement 



(l)\Aiv.pi,2. 61. 
{d) Rolls' R.313. 
(/) Cro. Jac. 257 . 
(g) 1 Wius Saiiud 210 6. in notia 
{h) 1 Ld. Rny (G\ (i)] T. R. 621, 622. 

{k) 4 B. & Ad. 745, S. C. 1 Nev. * M; 477. 



(fl)Cro, Eliz. 19P. 
(c) Yelr. 197. 
(f) 4 B. & C. 26. 
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h would be sufficient to shew merely a claim even in a Conrt of 
C y. The jealousy with which Courts of Law enter into the recog- 
n of equitable rights, appears in Bawerman ▼. Radenius (a). As 
^ ground of demurrer to the second count, that no promise to the 
'Ci£P is alleged, this is clearly bad on special demurrer, Pricey, JSas^ 
&). And the exception in Bancks v. Camp (c), makes the objec- 
^lie more forcible in the present case. As to the third ground, 
€.liis is a collateral promise and no default in the principle shewn : 

it is a promise within the statute of frauds, << to be answerable for 
lebt of another;'* secondly, in the case of all such promises, default 
le principal must be shewn. As to the first position, see Fish v. Hut' 
son (d)j reported more fully in 2 Lord KenyorCs notes of cases, 
; and the principle is laid down with its exception by Sir Fletcher 
ton, arguendo, and recognised by all the Judges in Williams 
€jjer (e). Tomlinson Y,GeU(f) is peculiarly in point with the present 
• The exception was acted on in the case of Goodman ▼• Chase (^), 
r-e, the original debt being discharged, it was held, that the promise 

original, and not collateral. But the present case does not come 
lin the exception ; for, first^ the consent of the cestui que trust does 
discharge the debt, without that of the trustee ; and, secondly, even 
le case here was as in Goodman v. Chase, the debt may continue 
r the discharge of the debtor out of execution by his creditor in Ire- 
Is by the statute 35 6r. 3, c 30, s. 31, the law relating to which is 

down in Rowe v. Murray (Ji), and the cases in the notes to that 
». And as to the second position on which this ground of demurrer 
^ted, it is necessary that the default in the principal should be al- 
kl, 2 Rolls Ah. 733, Battersby v. Brookbanh (t), Morris r. Cleasby (A), 
^ T. Hunt (I), and also in 2 Chy. on Pleading, 5 ed. 253, and the opi- 
i in the note, which seems to be contradicted by the cases referred to. 
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rf essrs. Blake, Q. C, and M, Barry, in support of the declaration, 
s a sufficient consideration to support an assumpsit, that the plain- 
vindertook to endeavour to perform any act, even a mere courtesy, 
the request and instance of the defendant. Lampleigh ▼. Braith* 
ife(fii), Chitty on Contracts, 27, and the cases there cited. For the pur« 
sesof this argument, it is admitted that the plaintiff in the execution was 
isteefor the present plaintiff, and that as such he recoTered the jndg- 



(fl)7 T. R. 063. 
(c;0 Bing 604. 
(()3 Burr.l8SU. 
((/) 1 B.ife Al. 297. 
(0 Cro. Jar. 500. 
(/) 11 Price, 10 h 



{h) 4 B. «fe Ad. 433, S. C. 1 Nev. «% M. 183, 

(</) 2 Wilt. 64. 
(/) 1 Ner.&P.588. 
ih) 1 Hud. ds B. 300. 
(*) 4 M. ik SpI. 5^4. 
(in) Holmrt, 105. 
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meot, sued oot exeeolion, and detained the debton of the troBt estate i 
custody. The court will notice the relation of trustee and ceHui que 
and the equitable rights of the latter. In the case of Thorpe r. 7%0fjM(a 
it was held, that the release of an equity of redemption was a good I 
consideration, and the court said they would take notice that the 
gagor had a right to relief in Equity. The plaintiff in the 
action was the party beneficially interested, to whom the plaintiff in 
execution was liable to account in Eqnity,a circumstance rendering Ms 
tent to the discharge of the debtors such a benefit and advantage 
them, as, having been obtained at the request of the d^endani, 
to a consideration sufficient to sustain the present action. The 
and doe execution of his trust by the trustee would be intended by 
court, and it was his duty to require the consent of the ceMim que 
to the discharge of the debtors. This is the consideration averred i 
the declaration, and was a benefit obtained at the special rastance c 
the defendant. In the case ^^ Payne v. Wilson (Jb\ the consideration 
that plaintiff would consent to suspend proceedings against a third 
son, and it was held good« The distinction attempted to be taken 
tween the debt and costs had no fonpdation. The trustee wooL^ft 
be entitled as against the cestui que trusty to an indemnity aguas^ 
all costs properly incurred, and to take credit for them, as agaiase 
the trust The present plaintiff having consented to the diaduif^ 
of his debtors, the loss of the costs falls upon him. It bad be«B 
argued, that the consent of the cestui que trusty without that oT 
the trustee, would have rendered the discharge illegal on the ptri 
of the sheriff, and that if such was the consideration, it is void for ifo* 
gality ; but, conceding that it might be illegal, and subject the shsftf 
to an action, it is not the species of illegality for which a contract wooU 
be void. In order to bring the consideration in this case within tkt 
principle, it should, on the face of the declaration, appear to be immo- 
ral, contrary to public policy, or fraudulent. It is not contended tbt 
the illegality rests on either of these grounds. That the authority 
the present plaintiff to enter into such a contract was sufficient, af^MSti- 
from the case of WillaUs v Kennedy (c). The declaration in that cue 
stated that a third party was indebted to a firm, and that the plaistif 
had been appointed, by the Court of Chancery, receiver of the debti ^ 
the firm, and that, in consideration that the plaintiff, as aoeh reodw 
would give the debtor two months* time, the defendant promised to ptf ; 
and it was held, that sufficient authority appeared for the plmntiff 's cos- 
tract, and sufficient consideration for the defendant's promise. The comt 
will look into all the circumstances, and weigh them, to ascertain if they 
do not supply proof that the consideration was of some value, and 
moved from the plaintiff. Lilly v. Hays(d). This benefit conferred by 



(c) 1 Lord Raym. 003. (&) 7 B & C. 4SS. (c} S Bing. 6. (d) 1 N«r.d: P.9S. 
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present plaintiff is therefore a valid and snfficleat oonsidera- 
and is averred with as moch certainty as the rules of plead- 

jreqaire. The entire act to be done on the part of the plain- 
siameiy, his consent to the discharge (which was the consideratioa 

le promises of the defendant), is set forth in the declaration, with 
B^verment that he did consent. This was all that was necessary. But, 
blver, this cause of demurrer is not well assigned ; it does not specify 
r particular in which the consideration is insufficiently stated. This 
^lit to have been in accordance with the familiar principle, that a 
sola! demurrer ought to point out particularly in what the insoffi- 
■acy consists, so as to enable the party whose pleading is objected to, 
Amend the informality complained of. Varlej^ v. Manion (a) is a di- 
^% authority to prove, that where there is a general allegation of per- 
msance, and the other party wants a more specific one, he most point 
1^ the particularity he requires. The demurrer cannot, therefore, be 
lowed on this ground. The omission of any averment in the first 
»ai]t of the declaration, that the debtors were actually discharged, has 
»eii relied on. The case of PulUn v. Stohes (b) is an answer to this 
ejection. There, the plaintiff having recovered a judgment against a 
^ird party, and a fieri facias being delivered to the sheriff, it was 
reared, that in consideration that the plaintiff, at the instance of the 
Bfendant, had requested the sheriff riot to execute the writ, the defend- 
^t promised to pay the plaintiff the debt and costs, together with the 
)eriff*g poundage, bailiffs* fees, and other charges^ On a judgment by 
ofkalt, and error brought, the promise was holden to be binding on the 
^fendant, though it was not averred that the sheriff did, in fact, desist 
"oai the execution, nor what the amount of the poundage, &c was, nor 
^At the defendant had notice of such amount. This case is directly in 
E^int, and the third count of the declaration contains such an averment, 
^4 it, therefore, free frojn the objection. With respect to the third 
^Ose of demurrer, viz., that the promises appear to be in the nature of 
^^varranty, and that it is not shewn that there was any default made by 
^^ persons previously liable, the case of Goodman v. Chase (c) esta- 
^isbes, that where a defendant taken on a ca. sa. is discharged ont of 
K^stody, the debt is extinguished, and that the promise of a third per- 
Ob to pay the debt is an original undertaking, and net withtn the sta- 
Ute of frauds. The insolvent acts in this country cannot change this 
irinciple ; if the debtor have lands, the judgment affects them ; but his 
lerson is discharged from all liability. The promise averred in the de- 
laration is primary and absolute; an 4 on this argument, must be 
doiitted to have been as stated ; the demurrer, by suggesting it to be in 
^ nature of a warranty, is argumentative, or, what at the equity side 
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of the hall, would be termed a speaking demarrer. For these reaton^) 
the demurrers to the first and third counts ought to be overruled. 

Mn Dobbs replied. — It is said, that a benefit conferred is snfficieim "^ 
to found a consideration ; and that principle is not denied, so far as i "tf^ 
is modified by Ken yon, C. J., in Newrol v. Wallace (a), where he sayi^^, 
« every person, who, in consideration of some advantage, either to hioL*— 
** self, or to another, promises a benefit, must have the power of coa — 
*< ferring that benefit up to the extent to which that benefit professes 
'* to go ;" this qualification runs through all the cases. When a persoKB. 
18 arrested in execution, no one can effect his discharge, but the pkia — 
tiff on the record ; and, therefore, the plaintiff in this case had not th.^ 
power of conferring the benefit he promised; and upon this groan d 
there is not a sufficient consideration to support the 1st or Sd cooDts. 
The meaning of the consideration being <* illegal," is not that it waa 
contrary to law, but that it was an insufficient consideration. Havcry 
T. Gibbons (b). The principle which governs all the cases is, that the 
consideration must move from the plaintiff, and it was so held on mo- 
tion in arrest of judgment in tlie last case on this subject. Price ▼. 
Easton (c). The plaintiff here liad the power to consent to the debtors' 
discharge, but the question is, had his consenting the power to obtain 
their discharge ? The court cannot go out of the record to consider tiie 
equities which exist between the present plaintiff and the plaintiff in 
the execution ; or consider third persons as parties to the cause. Per 
Kenyon, C. J., in Bawerman v. Radanius (d). The cases of Bottom' 
ley V. Brooke (e), and Rtidye v. Birch (/), have been found fault wltli, 
and similar cases will not be carried farther; Tucker y. Tucker (g\ 
Upon these authorities, the consideration for assumpsit must be a benefit 
to the defendant ; — he who gives, must have, to the full extent, the 
power of conferring the benefit. A court of law cannot look to any 
party in a suit, but to those on the record — and the plaintiff on the 
record can alone discharge a party taken in execution ; and, upon these 
grounds, the consent of the plaintiff in this action was inoperative, and 
could not raise a consideration. It is said, the consent of the plaintiff in 
the execution may be implied ; if the court would imply such a consent, 
in Price v. Easton^ the consideration would be good ; but it was there 
held, that even after verdict, it could not be implied. In Clarke v. Gras 
{h\ Lord Ellcnborough says, *' it is sufficient to state in the declaratioa 
'* so much of any contract, consisting of several distinct parts and colls* 
" tend provisions, as contains tlie entire consideration for the act, and 
<* the entire act which is to be done in virtue of such consideration ;'* bat 
all this is requisite, and in the present case, the consent of the plaintiff 

(<i) 3 T. R 17. 22. (6) 1 Lev. 2d. p(. 181. {c) 4 B. * A<f. 433. 
((/) 7 T. R. «68. (t) 1 T. R. U2I. (/) I T. R. 023. 

(y) 4B. ds Ad. 71^. {h) Eaet 508. 
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ck important part of the consideration, and ought to hare been 
red. The same principle was acted on in BreaUy v. Andrew (a), 
re the court recused to imply that the plaintiff, in proving for money 
nnd received, had waived a tort, where such waiver would make the 
i deration good. A promiK«(e, by the defendant, to pay what at law 
plaintiff is not entitled to receive, is a nudum pactum ; Clay v. 
tu(b). And in this case the plaintiff was not entitled to the costs 
be former suit, a part of which^ the defendant promised to pay. 
;o the second objection, the case of Goodman v. Chase, if the law 
lis country was the same as in England, would shew that the debt 
tisfied by the discharge of the principal ; but here, by the 35 G, 
3, s. 31, the discharge of the principal is not an extinguishment of 
debt. The test, as to whether a promise to pay the debt of another 
>]lateral or not, is whether the promise extinguished the debt ; if the 
inal debtor remains liable, the promise is collateral ; and the same 
ciple is laid down by Holt, C. J., in Hart v. Longjield {c). In the pre* 
. case, the undertaking was, to pay the debts of others, and the origi- 
debtors were not discharged. Brien v. Brien (d). 

Tuesday, 23 J April. 

Burton, J.,* this day delivered the judgment of the court. (After 
ing the pleadings), his Lordship said, it was unnecessary to refer 
Le second count, as it has been admitted by plaintiff^s counsel, that 
demurrer to that count must be allowed. With respect to the third 
nt, it appears to us that the demurrer to this count must be allowed, 
n one of the causes which has been assigned, namely, that it is not 
wn by it that the defendant was primarily liable to the demand ; or 
the has become liable to it by the default of the party primarily liable 
t The promise alleged against the defendant, is to be answerable 
costs, but not a promise to pay the costs at all events ; not a promise 
lischarge those primarily liable. And by the 35 G, 3, c. 30, s. 31, 
jT remain liable to them after their discharge. There is no averment 
e that those costs have not been paid, consequently, they might have 
D paid by these primarily liable, and upon this ground, the demurrer 
bis count must be allowed. The case then rests upon the first count, 
ch has been most relied on. To this count, the same objection applies 
the third ; that is the want of an averment, that the costs remain 
and unpaid. This can only be supported upon the principle, that 
defendant's promise was absolute, and that immediate performance 
t might have been enforced, that being the meaning of the aver- 

A. A i:i. 10^ (h) p. (b C. 361. (O Mo'f. 1 \9, (d) 1 If. dr B. 300. in notis. 
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parUes that rent was to be paid ia September, and the right of dktreH 
is incident to that rent. The case of Ashcroft t. Bonner (a) decidt% 
that a landlord mny justify, under the general isaue, the ezpdliiig a 
tenant where he entered claiming rent, and here it was anneeessarj, 
even to the second count. 



Court. — We are of opinion that the cause shewn should be 
allowed, as we think there was evidence to go to the jury of rent being 
in arrear ; and upon the second part, that it was competent for the de- 
fendant to justify the continuing in possession onder the general 
issue, as part of the special facts relating to the entry; and even if it 
were otherwise, this is not such a case as we should give a new trisl^ 
considering the trifling ^d frivolous nature of the action, and that as 
substantial damages could be expected. 



Rule disehaiged. 



(a) 3 B. & Adol. 684. 
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EXCHEQUER OF PLEAS. 

Wednesday y January 2^d, 

INSOLVENT— TRESPASS—ASSIGNEE. 

AspiNALL r. Arkott. 

»Ags.— iThe declaration contained three counts: First, for An action 

: and entering on the 6th day of March, 1837, and on divers ^ trcspaMfw 

jn and times, &c., a certain dwelling house of the plaintiff, situ- entering pUin- 

and then and there making a great noise and distarbance J|^'* dwclUng 

and staying and continuing therein, making such noise and dis* seizing and 

f for twenty-four hours then next following ; and then and ^\^^^ Kood^l 

rcing and breaking open divers doors of the said plaintiff of chattels and 

)nging to his said dwelling house, and breaking to pieces, converting the 

g, and spoiling divers locks and hinges of and belonging to the J^?® ^^ . **** 

rs respectively, and wherewith the same were then fastened, &c. ; use, may be 

, during the time aforesaid, to wit on, &c., seizing and taking ™"*ejj^n*^hj 

be furniture, goods, chattels and effects, and also, the necessary has, subae- 

• tools of the plaintiff in his trade and business of a cabinet ^u^^^espas^ 

enumerating and describing them), there found, and being in but before the 

dwelling house, and carrying away and converting the same to ment of the 

use ; by moans of which said several premises, he the said action, become 
^ 1 11 1 1 insoWenland 

and his family were, during all the time aforesaid, not only executed the 

disturbed and annoyed in the peaceable possession of the said """^J to"S« 
g house of the said plaintiff, but also, the said plaintiff waR, provisional as- 
all that time, hindered and prevented from carrying on his said pS*nt?ffis en- 
•y trade and business of a cabinet maker, to wit, &c. titled to reco- 
second count was for seizing and taking away the furniture, tionforthein* 

chattels and effects, and also the necessary working tools of the J"'y ,«wtaln«d 

, by bim during 

F, and stated <:pecial damage, by reason of his having been pre- the interral 

from carrying on his trade, and been deprived of the services and ^^^'^^-ftj^^of 

ce of his apprentice. the trespass 

I count de bonis asportatis. Pleas — first, not guilty ; second, as ^^ o*f the^* 

eizing, taking, carrying away, and conversion of the furniture, sigmnent, and 

chattels and effects in the first and third counts mentioned action to that 

the beddine: of the plaintiff and his family, and the necessary extent does 

7 *^ . . not pass to the 

I tools and implements, and such other necessaries therein men- provisional as- 

, actio noHy because after the said seizing, taking, carrying away, «go««."°™ 

version of the said furniture, goods, chattels and effects, the plain*- ment. 
ig a prisoner in actual custody, &c., upon process for debt, &c., 
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did according to the statute, I & 2 G'. 4, c 59, apply bj petltbn to 
the court for the relief of insolvent debtors, for his disduu^^ &e., and 
that plaintiff then executed an assignment to the prorisional asdgneeof 
the said court, of all the estate, right, title, interest and trust of the 
plaintiff, in and to all the real and personal estate and effects of the 
plaintiff, &c (except the wearing apparel and bedding, and the work- 
ing tools, &c, of the plaintiff and his family, not exceeding £20), and 
that said assignment, &c., vested the said causes qfacHon and the aid 
furniture, goods, chattels and effects, &c, (except as aforesaid) and all 
the right, title, interest and trust of the plaintiff, of and to the same m 
the said provisional assignee ; and that the same were^till lawfoily 
vested in the said assignee, &c ; and that the said court afterwards, &&, 
adjudged the plaintiff to be entitled to the benefit of the said act, aad 
ordered the plaintiff to be discharged from such custody as aforesaid; 
verification. Replication ; similiter to first plea ; demurrer to second plei;^ 
and special causes assigned : — First, that the defendant had not shewn 
any excuse or justification for the committing of the said several tni* 
passes, in the introductory part of that plea mentioned, nor had he then- 
by given any answer to the pluntiff's said declaration, in regard to ^ 
committing of those trespasses, and also, that he had not thereby b toy 
way justified the seizing, taking, carrying away and conversion of the 
said furniture, goods, chattels and effects therein mentioned, nor shewn 
any sufficient cause to deprive the plaintiff of his right to recover da* 
mages, because of the loss and inconvenience sustained by him and bb 
family from the seizing, &c., of those goods, in the interval preyioot 
to the as^gnment to the said provisional assignee. Secondly, that tiie 
said defendant had not, by his said second plea, shewn or averred that 
the said plaintiff had ever ceased to have possession of the goods and 
chattels in the said second plea mentioned, nor shewn any right in liini 
the said defendant, to seize, take, carry away and convert the same. 
Thirdly, that he had not shewn that the causes of action, in thesecondpki* 
mentioned, were at all transferred to, and vested in the said provisionaL 
assignee, or how those causes of action were so transferred, and thati 
alleging such transfer, he had sought to put matter of law in issue, 
Joinder in demurrer. 



Mr. T, K. Lawty, in support of the demurrer.--Thb is an i 
trespass, which no one can maintain but the person in actual 
sion of the property, at the time of the commission of the trespass, wbid^ 
could therefore be only maintained, if at %ll,by the plaintiff who hadsndizr 
actual occupation. In no other form of action, could compensation for th^^ 
whole injury sustained in this case be recovered. If anaction of tratferha^^ 
been brought by the insolvent's assignee for these goods, no compensa--^ 
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)iild have been recovered in that form of action for the loss and 
renience sustained by the insolvent and his family, previous to the 
iment onder the insolvency. What is the nature of that assign- 
? The 1 & 2 Cr. 4, c 59, s, 8, provides, that '* such prisoner 
I, at the time of subscribingjsuch petition, duly execute a convey- 
\ and assignment to the provisional assignee of the said court, in 
1 manner and form as the said court shall direct, of all the estate, 
it, title, interest, and trust of such prisoner, toaUthe reed and per" 
il estate cmd effects of every such prisoner (excepting the wearing ap- 
1 and bedding, and the working tools, implements, and other such 
»saries of such prisoner, and his or her family, not exceeding in 
whole the value of £20), so as to vest aU such real and personal 
te and effects in the said provisional assignee of the said court." 
Chiity on Plea. p. 72, 6tA ed., it is said, " with regard to remedies 
personal torts, they do not appear to pass to the insolvent's assign 
; it would seem he retains the right of action." In the case of 
\ Telfer (a), in speaking of the property which passes under such an 
iment, Abbott, C. J. says, "I consider the case of an insolvent analo- 
18 to that of a bankrupt." In Benson v. Flower (6), it was held, that a 
to recover in an action on the case for words before judgpnent, can- 
3 assigned under a commission of bankrupt, but after judgpnent when 
smages have been reduced to a certainty, it may ; and the reason for 
8 obvious, because it then becomes a positive pecuniary debt. In 
ke Y. Calvert (c), Dallas, C. J. says << All the cases on the subject 
*e]y decide, that all the property of the bankrupt, and consequently 
;he powers to turn that property to profit, vests in the assignees." 
in a note by Sir William Evans to his Collection of Statutes, VoL 
)29, he says, '< that no action will lie by assignees for a mere per- 
sl tort to the bankrupt, such as assault or defamation, is very mani- 
; and it is settled, that though assignees may maintain trover^ they 
not maintain trespass for taking goods." 

it whether all rights of action pass or not by this assignment, 
question is, has a stranger any right whatever to interfere 
3en the insolvent and bis assignee? In the case of Fowler 
won (d)f Eyre, C. J. says, << what shall [he done between the 
ikrupt and the assignees is one thing, and what between him 
. a stranger is ano ther. This narrow ground, that the bank- 
t has a right against every body but the assignees, which is main- 
ed by authorities, is sufficient to support the verdict " And again, 
B not competent to a third person to dispute the bankrupt's title to 
iver, who, supposing his creditors had no claims upon him, would 
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lomidering the natare of this action against a wrong-doer for an injury 
11 the actual possession of the plaintiflfis, it should seem that this action is 
veil brooght, and that, therefore, the demurrer to the first and second 
Aets ought to be allowed." The case of Lea v. Telfer, also before 
hrred to, which was decided by C. J. Abbott, sitting at Nisi 
«Kf, appears, at first sight, to be an authority in favor of the de- 
dant's plea, and it certainly is in opposition to the cases above 
id; but, on examination, it will be found to be an authority in 
ir of the plaintiff. In that case, it was held, that an insolvent could 
maintain trover for certain articles of plate which had been his 
»orty before his discharge, even where the assignee did not inter- 
; lot, in that very case, C. J. Abbott, in giving judgment, expressly 
» ** There may be possession against a wrong doer, but there is no 
^gMirty to support trover** So that, whether or not that case shall be 
idered as overruling the former cases, as to the right of bankrupts 
iS4)lvents to hrm^' trover for goods passing to their assignees, where 
i^ssignees do not interfere, it goes to establish the right of insolvents 
ring trespass against wrong doers, and entitles the plaintiff to jndg- 
^ «n the present demurrer. 
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Kir. Robert Andrews^ contra. The cases which have been cited are> 
fche most part, cases in bankruptcy, where the question turned upon 
^erty acquired by the bankrupt after the bankruptcy, and to whicli, 
gainst all persons except his assignees, the bankrupt had a title. 
^^ of those cases touch the question where the property or cause of 
Mi had existence before the bankruptcy, and, therefore, passed di- 
ly under the assignment to the assignee. That distinction is im- 
C^nt in this case ; for here, the whole of the alleged cause of action, 
Ki«tified by the plea, accrued before the assignment to the provisional 
Snee ; and therefore it is not a matter of option with the assignee, 
^tiier he shall accept it or not. It is a question of mere law, did It 
^ to the assignee, or did it not ? The defendant contends that the 
^ of action which is justified by the plea did pass by the assignment 
be provisional assignee. The justification applies only to the seizing 
taking of the plaintiff's property previously to his insolvency. By 
assignment to the provisional assignee, all the estate, right, title, 
interest in and to all the personal estate of the insolvent passes to 
assignee, and all rights of action in respect to that personal estate* 
^ plea does not affect to justify any personal tort\ it is confined to the 
^ing and taking of that property, which clearly passed by the assign- 
tit, Wright Y. Fairfield {a). In that case, it was held, that the as- 
nee could maintain an action for unliquidated damages which had ac- 
1^ before the bankruptcy, by non-performance of a contract ; and 



(a) 2 B. & Ad. 7i7. 
2 M 
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Lord TeDterden said, there was no doabt the sabject-matler of the ac- 
tion came within one or other of the descriptions in the sUtnte ; 
and he referred to the words therein, ^ aU the present andfiowrepen^ 
nal estate T adding, " that if it were held a claim of that kind did not ?«! 
in the assignees, the conseqaence woold be, that a right to damages, whick 
would have been highly beneficial to the estate, might be released by 
the bankrupt. And Parke, J. there says, '* Actions have been con* 
" stantly maintained by assignees, for torts, to the personal property of 
<< the bankrupt, committed before the bankruptcy, and rendering that 
" property less yaluable to them." — [Pennefather, B. But I take it 
that a bankrupt or an insolvent retains an interest in the poasessioa of 
the property until his assignee interferes. The ass^roent passes the real 
just as much as the personal estate ; and if it be conceded, that an in- 
solvent may maintain an action for an injury to the real estate of whick 
he is in possession (as the authorities shew he can), may he not equally 
maintain an action for an injury to the personal estate of which he is la 
possession ? Where is the distinction ?] — The authorities only extend 
to cases of injury to the possession of a bankrupt or insolvent, after ike 
bankruptcy or insolvency. Such a possession is wisely protected agaiait 
every wrong* doer. But the same principles do not apply to acts which 
occurred previous to the insolvency. Lord Tenterden states this dis- 
tinction in Lea v. Telfer (a). '< I consider the case of an insolvent m 
analogous to that of a bankrupt, and a bankrupt may maintain trover ftr 
after-ticquired property, unless the assignee interferes, but not for imji 
property which he had before the barJiruptcy" The second plea does not 
justify the breaking and entering of the plainti£F*s dwelling-house, orsay 
personal tort. If the plaintiff has sustained any injury by the breaking 
and entering of his dwelling-house, or the other matters not covered by 
the second plea, he has his remedy, the general issue being pleaded to 
all that. The second plea does not extend to the second count, in which 
the special damage is stated. It justifies only the taking and conversion 
of the goods mentioned in the first and third counts, in which no spe- 
cial damage is laid. — [Pennefather, B. Every trespass of this kind 
implies an injury to the possession ; and, to sustain his action, it is not 
necessary to state special damage. The law implies that every tiespsn 
is attended with damage, called ^^ general,** and the party may prove it 
without pleading it. Such damage is implied in the nature of the action.] 
— It cannot be doubted that this would be a good plea in trover. Lea v. 
Telfer{a). In that case, Lord Tenterden observes, "The question is, wbe- 
*< ther a man, who is discharged under the insolvent debtors' act, and who, 
" in consequence, has assigned his property, can bring an action of trover ? 
" The assignee might do it, and, therefore, the insolvent cannot:* And is 



(fl) 1 C. & P. 110. 
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lot this, in sabstance, an action of trover, so far as this plea e'Ktends ? 
The case of Clarke v. Calvert (a) is very distinguishable from this. It 
nras decided on very special grounds, and on the precise nature of the 
letion. C. J. Dallas says, " This is an action of trespass for an injury 
'* done to the soil, and which no one can maintain but he who is in actual 
* possession of it." Here the assignee can maintain an action for the 
taking of these very goods, and, from the form of the plaintiff 's action, 
inless the defendant can plead as he has done, he will be liable to ano~ 
fcher action at the suit of the assignee, contrary to the maxim, nemo his 
vexari debet, — [Pennefather, B. It is true, the assignee might reco- 
rer for the full value of the goods, and the insolvent for the injury he has 
lostained, by being deprived of the use of them for a limited time, and 
the defendant might thus perhaps be liable to two actions, but they would 
be for different causes. This case cannot be argued as if it were an ac- 
tion of trover. To assimilate it completely to that form of action, the 
plea ought oYiIy to have justified the conversion, and not the seizing and 
taking of the g^ods.] — That would have been a bad plea in trespass. — 
[Pennefather, B. It would ; and that very circumstance shews that 
Ihis is an improper plea in the present case. Richards, B. In the 
case of bailor and bailee, either one or the other can maintain an action ; 
and yet, in answer to an action brought by the one, it is not sufficient to 
lay that an action for the same thing may be brought by the other ; but 
that is exactly what is said here.] — There is privity between the bai- 
lor and bailee, and the authorised act of the one is conclusive against the 
other; but they cannot both successfully bring actions for the same 
thing. Between the assignee and insolvent, however, there is no pri- 
rity resembling that between bailor and bailee, where the cause of action 
accrued before the bankruptcy or insolvency. — [Pennefather, B. As 
to the want of privity, that position may be laid down too broadly. 
In the case of the bankrupt suing for his own earnings after bank* 
mptcy, and before certificate, he is the proper person to sue ; and that, 
too, not from any supposed privity, but from the nature of the cause of 
action (6). From the nature of the case iiere, the insolvent is entitled to 
maintain this action for the injury sustained by himself, in consequence 
of the taking of the goods out of his possession. As to the argument, 
that the defendant would be liable to actions, at the suit both of the in- 
•olvent and his assignee, that would not be harder than the case of se- 
parate actions brought by the lessee and the reversioner. Chief Ba- 
ron. There would be a wrong without a remedy, if the plaintiff could 
not maintain an action for the injury, so far as it relates to the loss sus- 
tained by him personally, in being deprived of the goods during the in- 



1839. 



A8PINALL 
V. 

arrott. 



(ff) 8 Taunt. 742 
(/t) See, accordingly, Chijpmdale v. Tomlimon, Cooke*s Bankrupt Lawi. 
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tanral between the seisare and his insolrencj. It cmn scarcely be eon- 
tended that the assignee ooald maintain an action for that portion of tke 
injorj ; and, if he cannot, snrelj the insolvent can.] — In the cne of se- 
parate actions brought by the lessee and the reversioner, the lessee re- 
covers for the injury, so for as it affects his possession, ami the reTe^ 
rioner for the injury, so far as it affects his reversionary interest: bst 
the total amoant recovered, and so apportioned, is intended to oompes- 
sate the entire damage, and no more. Here, according to the aij^hnMit 
of the plaintiff, the insolvent may recover not only for the personal de> 
privation, but for the value of the goods; and, if so, it is clear, the fw* 
diet in this case could not be afterwards used to prevent the asngnee 
from recovering the value of the goods also, in case he brought as 
action of trover. 



Mr. NelsoHy in reply, was stopped by the Court, who 



Allowed the demurrer. 



Saturda^y January 26th, 

PRACTICE— JUDGMENT AS IN CASE OF A NONSUIT- 
PROVISO. 

Wright and Perrin v. Hodqeks. 



Wbsraacaute 



tsfsd Ibf trial, 
but not tried, 
and tb« plain- 
tiff has been 
gnOty of no 
idm\t,bw 
witbdrawiiig 
via faocnrd, of 
cMharwiia^ tha 
dafandant can- 
not bava judg- 
ment aa In case 
of a nonsuit f 
hfa famadj Is 
to bring tba 
eaaa to trial bj 
proviBo* 
Tba rule, in 



Mr. Hatcbell, Q. C. moTed to enter judgment as in case of a noo* 
suit, the cause haying been more than three terms at issue. The record 
had been entered in the list of causes for trial, but had not been tried, 
in oonsequence of the death of the late Chief Baron. No proceedings 
had been since taken by the plaintiff. 

Mr. Peebksy corUrOf cited MaUme v. Nicholson (a), and WiUiamt r. 
Siewari(fi)f and contended that this was not a case within the its- 
tute (c). The defendant's proper course was to bring the case to trill 
by praviio. 

Mr. Haichelly in reply, endeaToured to distinguish this case from t 

this respecti is the same both in town and country causes. 

(a; 6 Law Rec. (?d Ser.) 280. (h) 4 Law Rec. (rd Ser.) 171^ 

(c) 28 G. 3, c, 31 Ir. 14 G. 2, c. 17, Eng. 
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ry caase, which, he admitted, would not be within the statute ; 
Bferred to Burton v. Harrison (a), and Gadd v. Bennett (&)• 

B Court said, that the case of Burton y. Harrison was clearly dis- 
Ishable from the present, as the plaintiff had there withdrawn the 
if after having entered it for trial ; but, here, it was not through 
lefaolt on the part of the plaintiff that the case had not been tried, 
nrespect to the distinction which had been suggested between town 
onntry causes, the court were not aware of any such distinction 
g been allowed to prevail. 

e cases cited against the motion were town, and not country causes, 
bey conceived the rule in this respect to be the same in both. 

Motion refused, but without costs, the plaintiffs having ob- 
tained the costs of discharging a notice of the same motion 
on a former day. 



1839. 

WRIGHT 

and 

PERRIN 

V, 
HODOENS. 



• I East, 346. 

2 B. & Al. 709 ; and see Col- 
. Jones, 1 H. & Br. 321, in 
I the Court of Queen's Bench 
nised the distinction here con- 
d for. In that case, a cause 
iblin having been made a re- 



manet from the sittings after term, 
and no proceedings having been 
taken by the plaintiff for three 
terms afterwards, it was held, that 
the defendant was entitled to judg- 
ment as in case of a nonsuit. 



Saturday, January 2Qth, 

CTICE— JUDGMENT AS IN CASE OF A NONSUIT- 
RULE TO STAY PROCEEDINGS. 

Read v. Shew. 

tion to make absolute a conditional order for entering up judgment 
:»se of a nonsuit. 

le was joined in Trinity Term, 1837. And on the 27th October 
ing, notice of trial was served for the 4th of Novenober then next, 
irough some inadvertence on the part of the plaintiff, the record 
ot entered for trial. On the 6th November, 1837, the defendant en- 
a rule to stay proceedings until the plaintiff should pay the costs in- 
l in consequence of the notice of trial. No further steps had been 
laken by the plaintiff. 

the part of the plaintiff, the application was opposed, on the 
1 of the rule to stop not having been vacated. 



A rule to stay 
the plaintiff'i 
proceedings, 
until he pay 
the costs of 
not proceeding 
to trial, pursu- 
ant to notice, 
must be vacat« 
ed before the 
defendant can 
apply for jud^» 
ment as in 
case of a non- 
suit. 



Curiam, — It is contrary to the practice to allow a defendant in 
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such a case to apply for judgment as in case of a nonsuit, unless ^e role 
to stay proceedings has been previously vacated. 

Motion refused, with costs.* 



♦ See the case of 3PCammon v, 
NeesoHy 2 Hud. & Bro. 153, in 
which a similar order was made. — 
In computing the three terms, 
during which a cause must be at is- 
sue, before applying for judgment 
as in case of a non-suit, it is now 
fully settled, that the period during 
which a plaintiff has been prevent- 
ed from going to trial, by a rule to 



stop proceedings entered by a de- 
fendant, is not to be reckoned; but 
it is not necessary to wait thnefoQ 
terms after the vacating of tie role 
to stop, if any portion of the tiise 
had elapsed before the entry of the 
rule. In computing the three 
terms, the period during which a 
plaintiff has been tied up from pro- 
ceeding is merely to be struck oot 



EASTER TERM. 

Wednesday^ April 17 th. 

TITHE COMPOSITION— APPLOTMENT. 

Armstrong v, Killikelly. 

joint commisl' Action of debt for tithe composition, for the years 1832, 18S3, 1834, 

sioners ap- ^nd 1835, payable to the plaintiff, as Rector and Vicar of the parish of 
pointed under , , , . , >- , , 

Goulburn's Moylongh, m the county of Gal way. At the trial, before the late Lord 
99) 'du^* ^' *^' Chief Baron Joy, at the sittings after Hilary Term, 1837, a bill of ex- 
made and ceptions was taken, by which the case appeared to be as follows : — The 
ficate of^com- R^g^^^^ of the diocese of Tuam (in which the parish was situated), who 
po^ition^ in attended as a witness on the part of the plaintiff, produced a certificste 
did not make of composition for tithes in the parish of Moylough, signed by the Rer. 

any applot- John Orr and Daniel John Cruise, as commissioners, and bearinir dateth^ 
ment thereon. ° 

A« having been I5th of August, 1 83 1. He also produced an applotment-book, parporfc* 

subsequently 
appointed a 

sole commiuioner, under Sunley*8 Act (2 &5 fV, 4, c. HP), adopted that certi- 
ficate, and duly m^de and lodced an aitpfotmvnt in IH:);{, pursuant to the latter act. 
B. afterwards affixed his signatuA, in the registry of the diocese, to the applotment made 
by A. alone, as sole comuiissioner. 

Held^ 1st. That A/s applotment, as sole commissioner under S/frn/ey'« Act,wasinTalid 
and void ; and that at the time of such appointment.and of his making the applotment as such 
sole commissioner, his authority as one of the joint commtf»ioners originally appointed 
under Goulbum's Act was still subsisting ard valid. 2dly. lliat the applotment made by 
A. as such sole commissioner, notwithstanding his intention to act in making it under 
Stanle^^a Act, must be takeu to have been made by virtue of his valid authority under 
GouihHrn*.^ Act. 3dly. That B. had authority, by affixing his signature to the aj/plotment 
made by A. alone, to adopt it as his own act, Uiough he had taken no part in the actual duty 
of making it. 4thly. That the applotment having been once made, it became the only 
standard for measuring the amount of composition payable by the parUes liable thereto, 
and had reference back to the period of making such composition. Semblf, that until the 
making of the applotment, it was optional with the party entitled to the composition, but 
noc impfiaticr on him, to resort to the provisions of Guulburn^s Act, regulating the pay- 
ments of ci mposition according to the grand jury cess. 



^ 
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g to be made ia pursuance of Ihat composition. The applotment- I839« 
>ok was siirned by Daniel John Cruise, and the siirnatore had the word 

. . » . . . 1 1 ^ . . 1 . J . r .u ARMSTRONG 

commisioner, in the smgular number, after it, with the date ot tne ^^ 

7t1i of February, 1834. The witness, on his cross-examination, de- killikclly. 
osed, that when this book was lodged in the registry, the name of Da- 
iel John Cruise was the only name signed to it ; and that, as well as he 
[>iild recollect, the signature of the said John Orr was affixed to it some 
ime i» the beginning of the year 1836. The witness further stated, that 
le had attended and produced the said applotment-book, on some pro- 
leedings for the recovery of tithes, at the October Sessions of Gralway, 
n 1835, and that Orrs name was not then to it, but was subsequently 
iffixed by Orr, in the first week of January, 1836. A consent was then 
read in evidence, admitting that the defendant was owner in fee in pos* 
session of all the lands and premises in the declaration mentioned, dur- 
ing the period for which the plaintiff sought to recover. It was also 
admitted, that Orr and Cruise were duly appointed commissioners, pur- 
luant to Goulburn*s Act, and tliat Orr was the commissioner appointed 
by the Incumbent, and Cruise by the parishioners. The certificate and 
Bpplotment were then read, whereby it appeared that the denominations of 
land in the defendant's possession were charged with the several sums^in 
the declaration in that behalf stated. 

The plaintiff having closed his case, the defendant produced Cruise, 
who swore that Orr and he had been appointed commissioners prior to 
1831, and had signed a certificate, and lodged the same in the registry 
of the diocese in August, 1 831 ; that they made no applotment together ; 
that witness alone afterwards made an applotment ; that he had, as an 
aothority for so doing, a warrant as sole commissioner under Lord Stan- 
ley's act, bearing date the 26th of August, 1833 ; that he took the oath,, 
in pursuance of his appointment, in 1833 ; that he was not assisted in 
making that applotment by any other commissioner ; that he never saw 
Orr during the time of making it ; that the applotment so made was 
signed by him on the 17th of February, 1834: that he lodged the copy 
of the applotment-book produced by the plaintiff (which he identified) 
in the registry of the diocese, immediately after signing it, and gave ano- 
ther copy to the Incumbent, and also lodged a third copy in the parish, 
as directed by the act ; that the book produced had no signature but his 
own when lodged in the registry ; that he alone had employed and paid 
the surveyor and other persons who assisted in making the applotment ; 
that he alone furnished his account to the treasury, as sole commissioner, 
and was paid those expenses, and his own claim, as sole commissioner ; 
that it was under his authority, as sole commissioner, in 1834, he had 
applotted. 

The case having closed, the defendant's counsel called upon the learned 
Judge to direct the Jury, Ist, that the applotment made by Cruise 
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1839. alone, as sole oommissioner, ander 2 & 3 H^. 4, c 119, was not a nlifl 

^'^'^^^^^ applotment of the composition stated in the certificate made onder thi 

acts 4 G. 4, c. 99, and 5 6r. 4, c 63. 2d, that the applotment hana| 

KiLLiKCLLT. ^^'^ made, and lodged iu the registry, by Cruise alone, ooiild not aftei 

wards be legally signed by Orr, so as to make it operate as the joii 
applotment of both commissioners. 3d, that the applotment hanng bee 
made by Cruise alone, acting as such commissioner, was not afterward 
made the joint applotment of both the commissioners, by the act qf On 
and could not now be used as a joint applotment. 4th, that even if i 
were a joint applotment, it oopld only regulate the payment of oompc 
sition falling due after the book was signed and lodged, and ooold not h 
applied to fix the proportions for previous years, which most be r^ 
lated by the parish or grand jury cess. 5th, that plaintiff had notshewi 
any certain sum payable by the defendant ; and that, for some or all«i 
these reasons, the Judge should direct a verdict for the defendant, fill 
the learned Judge refused so to direct the jury, or to leave any of tk 
said questions to them, and declared his opinion, that Cruise and Orr, 
having been duly appcinted commissioners by the vestry and Incomheiti 
and having entered upon that office, and signed a certificate of ooaps- 
sition, the certificate was valid ; and that the warrant of the Lord Lies- 
tenant to Cruise was invalid and void ; and that the acts of Cruise moA 
be referred to his valid authority ; that the applotment- book coming 
from the proper place, the registry of the diocese, where it had beei 
deposited so long, without appeal, and appearing perfectly rcf^ukir npoi 
the face of it, must be considered to be valid ; and told the jury, that i( 
they believed the evidence, they ought, in his opinion, to find for tks 
plaintiff. Whereupon the defendant's counsel excepted to the charge of 
the learned Judge. Verdict for the plaintiff. 



N 



Mr. Close, in support of the exceptions.-— The composition, having 
been made under Groulburn s act, should have been applotted ander tint 
act, and not by the sole commissioner under Stanley's act. There is no 
provision in the latter act for making or completing an applotment onda 
the former. Cruise, having acted by virtue of a warrant under Staalsy'i 
act, must be treated as an entire stranger. He took the oath nadei 
Stanley's act, and had no intention to applet, or carry into effect tk 
composition made under Goulburn's act. He could not have acted aloiH 
under this act in case of the death, neglect, refusal, or incapacity of On 
but another should have been appointed in the place of Orr, porsoant t 
the provisions of 4 G. 4, c 99, sec. 15, and 5 G, 4, c63, sec 12. 

The Court here intimated a wish to hear the plaintiff*s counsel 

Mr. T. B. C. Smith, Q. C. (with whom was Mr. Serjeant Greene] 



V. 
KILUKBLLT. 
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9rt]ieplaintiflF.«-There U no controversy as to the fact of there being a 1839, 

alid certificate}of composition ander Goulburn's act ; and it is admitted ^"^^V*^ 

hat'the defendant was owner in fee in possession during the time for which armstrono 

lie plaintiff seeks to recover in this action^ The plaintiff is, therefore, un- 

inestionably entitled to recover, and the defendant liable to pay some 

itke composition ; and the only question is, whether proper legal evi- 

ieooe has been giren to ascertain the quantum of the defendant's liabi- 

tjr. That depends on the validity of the applotment. — [Pbnnefa- 

IBR, B. The certificate ascertains the defendant's liability to some 

mposition, and the applotment ascertaiiii the extent of that liability.] 

'Yes. First, the applotment is valid, so far as Crnise is concerned. 

m person has two authorities, and does an act, that act will be re- 

rred to whichever authority will sustain it. — [Pennefatiibr, B. For 

stance, yon may distrain for damage feasant, and avow for rent in 

rear.] — The leading authority upon the subject is the case of Gren' 

tie V. tke College (^ Physicians {d)^ the authority of which was recog- 

sed and adopted in Crotvther v. RamsboUom (b). It is not material, 

erefore, whether Cruise acted, or intended to act, under Goulburn's or 

)rd Stanley's act, if what has been done can be sustained under either. 

b« 34th section of the 4 G. 4, c 99, enacts, that before the expiration of 

ar months from the making and signing of the certificate, the commis- 

iMiers shall assess and applot. The applotment might, however, be 

&de aflter the four months, and the statute is only directory as to the 

me, jRex v. Mackay and Nash (c). Indeed, the 40th section of that 

St, and the I9tli section of the 5 & 4, c. 63, clearly shew, that 

le statute is directory as to the four months, and that the applot- 

ieotmay be made afterwards. 2dly. The applotment is equally valid 

s to Orr. It is contended, that the applotting must have been the 

ct of both commissioners ; but it is to be observed, that, in this case, 

-'itiige was the commissioner on behalf of the parish, 4 6r. 4, c. 99, 

- 12. He was the person in whom the parish confided. 

Tlie court are not to inquire whether the commissioners did their 
'^y. If they did not, that would have been a ground of appeal. The 
/Motion, therefore, reduces itself to this, that the applotment was 
*^^d by one commissioner after it had been signed by the other. But 
^ an objection is absurd. Are the two commissioners to sign at the 
^^ moment? Certainly not. Orr may have had a local knowledge, 
^^^h satisfied him of the propriety of acquiescing in the applotment on 
' (>art of the clergyman. If a mandamus were now applied for against 
^ and Cruise, they would have a complete answer, that they had ap- 
^t:ted. 
^ut it is objected, that Orr's signature not having been affixed to the 

{a) 1 Lord lUym, 4f?5; S. C. 12 Mod. :i6f?. 

^ T. U. 651. And see Jonc^ ▼. Alherton.^l Taunt. 5*. (r) Smith & Bat. 2r9. 

2 N 
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Stubher t. Trench (a). The latter ease is identical in prindple witli 
the present. Here, the statute imposed on the commiasionera the obliga- 
tion of doing these several ueUjointfyf and the court cannot diepeose 
with that obligation. The directions in these acts are easy of obfler?ance^ 
and there is no reason why they should not be followed, M^LomghUn r. 
Galbraith (b). The general rule of construction is, that where a atatote 
directs the doing of a thing for the sake of justice or the public good, 
the word may is the same as the word shallf The King wtd 
Queen v. Barlow (c). Besides, the plainti£F will sustain no injoatics^if 
this applotment beheld void, as a valid one can now be made, and dw 
commissioners are compellable to make it, The King v. Maduty and 
Na»h (d). It has been argued that the tithe-compoaitton, which ii s 
charge both upon the lands and upon the persons of the tithe-payeriin 
to have relation back from the time it was completed, to the time it was 
originally made ; but from the intervening alterations in the valued 
lands, such a retrospective operation would be most unjust. The valoe 
of the lands might, in the interim, have been either increased or dimi- 
nished ; in the one event, the clergyman would get much more, and, in 
the other, much less than he was justly entitled to. It has been con- 
tended also, that Cruise having had a valid authority to make ai ap- 
plotment under Goulburn's act, his applotment is to be referred to that 
authority ; but he had no authority to act or make the applotment bj 
himselfy and his sole act cannot therefore be referred to thaXjamt aatko- 
rity. 

The Chief Barok. — With regard to the first question, whetlier 
there was a valid applotment or not ? The court is of opinion tliat 
there was. With respect to Cruise, it conceives that although be in- 
tended to make the applotment under Lord Stanley's act, yet, haviag a 
valid authority to make an applotment under Goulbum*8 act, he moit 
be taken to have performed that function by virtue of the aathority 
with which he was in reality invested. With respect to Orr, the otiwr 
commissioner, it appears that he afterwards signed the applotment, aid 
so far as he had authority to make it his own act, he did so, butitkai 
been objected that he made the applotment at a period subaeqneat to 
that at which it ought to have been made; the court, however, is olafi- 
nion that the act does not require that it should be made within any de- 
finite period of time. There being thus a valid applotment, the only 
remaining question is as to the time when it should take effect. Itbai 
been argued that the applotment is the standard whereby all existiaf 
liabilities are to be measured, and of that opinion is the court. The de- 
fendant having been liable to the payment of the composition, we think 



(a) 1 H.ct B. 146.5ce also The King v. The Justices oj Leicester, 7 B. A Cr.6; Una 
qf the Goctrnors of St, PatricK*s Hospital r. Uotcling^ BAity 303 ^ and The Kin j^' 
The Inhabitants t/ 9Vestbrook, 4 B. & C. 752. 
(6) 2 H. & B. 533. (c) S«lk CJ9. {d) S. k B. S'5. 



EASTER TERM, SECOND VICTORIA. 



277 



it WM optional with the plaintiff before the applotment was made, to 1S39. 

proceed afrainst him ander the clauses of the act which have been refers -^^^ "^-^ 

red to, in reference to the Grand Jury cess, but, although it was optional 

with the Incumbent to resort to those provisions of the act for the reco- kilukblly. 

▼ery of the composition, we do not think it was imperative on him to do 

so. It is not necessary to decide the question in the present case, but 

ovr impression is, as I have stated, that the 40th section of the act (a) 

does g^ve that option to the incumbent before an applotment is made, 

bat when once there is an applotment^ it becomes the sole standard of 

liability. 

Pbnnbpather, R — I quite concur in the grounds of my Lord Chibp 
Baron's opinion.— After the decision in the Common Pleas, we should 
feel much reluctance in differing in opinion with that court ; but evea 
if iIm case were ree iniegra, we should, for the reasons already stated, 
have arrived at the same conclusion. 

Exceptions overrided. 

(a) 4 Geo. 4, c. 99. 



Tuesday J May 14/A. 

PRACTICE— BAIL— CO-PARTNERS— DEFENDANT OUT OP 

JURISDICTION— NOTICE OF BAIL. 

Assignees of Williams r. J. and M. Ansell. 

M. Ansell, one of the defendants, being in custody, bail was offered 

for him. 

It appeared that the defendants were co*partners in trade, and sued 

as the joint drawers of a bill of exchange ; that they both resided out of 
the jurisdiction of the court, and that the defendant in custody had 
been arrested while passing through this city. 

Mr. J. D, Fitzgerald^ on the part of the plaintiffs, opposed the bail, 
and, first, called upon the court, to refuse bail for the one defendant 
imless an appearance was at the same time entered for the other. It 
IS the practice of this conrt, to require the partner in custody to appear 
for his co-partner before he is admitted to bail, and if it were otherwise, 
great injustice would be the consequence, for there is no other mode of 
bringing the co-defendant before the court. The court of Queen's 
Bench, in a case precisely similar in its circumstances to the present, 
said, that the practice there was " not to permit the bail piece to be re- 
*^oeived or acted npon, until an appearance for the^co -defendant, which 
b in effect the same thing" (a). It is said in Steiaarfs Practice, p, 
120, that the practice of this court is to refuse the bail until an appear- 
ance is entered for the co-defendant. The defendant in this case, some 
days since, obtained a rule npon the plaintiff to declare, and the court 

nen, this court will not refuse to receive bail for a defendant in custody 
an appearance for bis co-defendant out of the jurisdiction. 

(a) Everard T. Curwem and others, S Law Rcc. N. S. t7. 



A notice of 
bail, describing 
the bail as of 
•< S. A. Street, 
Druggist," 
where it ap- 
peared tbaths 
resided in S. 
A. Street, but 
carried on bu^ 
siness in a dif- 
ferent places 
held sufficient* 

A person 
tendered as 
bailfWho swore 
that he waa 
worth doybla 
what he owed 
but admitted 
that h« had 
recently per- 
mitted bUUof 
his to be pro- 
tested without 
being abla to 
account satis- 
factorilT for 
having dona so 
^rejected. 

^emUe, that 
in an action 
against part- 
until he snteis 
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discharged the rule ; the defendant refusing to appear for his partner.— 
[Pennefather, B, The court will give the plaintiffs time to declare, 
so as to prevent the defendants taking any advantage of them in that 
respect, but I doubt whether it cay refuse bail for one defendant, until 
he appears for his co-defendant out of the jurisdiction. If the court 
were to go that length, it would be, in fact, to keep a party in custody, 
who is willing to give bail under the statute. It is quite a different thing 
where the defendant obtains a rule upon the plaintiff to declare. What 
authority has the defendant in custody to appear for his co-defendant?] 
The defendants are co-partners, and sued as the joint drawers of a bill of 
exchange, when they have put themselves forward to the world in that cha- 
racter, they are bound each for the acts of the other, and one partner may 
appoint an attorney to act for the firm. It is the every-day practice in 
the Court of Bankruptcy for one member of a co-partnership to empower 
(by letter of attorney) a person to act for the firm. If the court admits 
the defendant to bail, the plaintiffs are without remedy : for it has been 
decided that the court will not substitute service of process upon one 
partner for another. Grant v. Proser (a) ; and, in that case, the ooort 
observed, that if one partner in custody apply for the usual rule to de- 
dare, the court will put him under terms of entering an appearance for 
his co-partner. If the defendant in custody will admit his handwriting, 
and undertake not to plead in abatement, we are willing to dedare 
against him alone. 

The defendant having refused this offer, the court desired counsel to 
proceed with the examination of the bail, reserving the other question. 
The person who was tendered as bail being examined, stated that be 
lived in S. A. -street, but carried on trade in C.-place as a wholesale 
druggist ; that he was worth double what he owed ; but, on further ex- 
amination, he admitted that he had recently allowed bills of his to be 
protested for non-payment, adding, that they had since been taken np, 
and that it was his partner who had let them be protested in his abeenoe 
from town. He acknowledged, however, that he did not know boir 
many bills bad been so protested, nor what was the amount thereof. 

Mr. Fitzgerald. — This bail must be refused : first, the notice is de- 
fective. The notice describes the bail as of ** S. A.-street, wholesale 
druggist;*' but, upon bis examination, it appears that he re^ui^ in S. 
A.- street, but carries on business in C.-place. 2d. Where a person 
tendered as bail admits that he has allowed bills to be protested, it is a 
fatal objection. 

Pennefather, B. — I think the notice sufficiently describes the bail; 
but I do not think that a person is eligible as bail, who admits that he 
has suffered his bills to be protested, but cannot explain why, and who 
does not even know the number or amount of them. 

Bail disallowed, with costs. 

(a) Smith & Batty, DC. 



EASTER T£RM, SECOND VICTORIA. 279 



EXCHEQUER. 

Tuesday, May 2\ sty 1839. 
REGISTRY APPEALS. 

BEFORE THE LORD GUIBF BARON. 

In re Rafferty. 

claimant having given notice to register anew, at the city of Dab- ^ ^ ^ 

'aary Sessions, pursuant to the 27th section of the Reform Act, ing to register 

appear in the court below, but authorised an agent to demand the^*7th"iiea[ 

eive his new certificate. The original certificate was not pro- of the Reform 

nor was any evidence given of its loss ; but the Town Clerk pro- ^\y^ {„ ^vU 

he original affidavit of registry made in 1832, with the entry of aencethe on- 

tificate thereon. He claimed as a £10 leaseholder, in respect of cate. It it not 

in Shelbourne- place. The Registering Barrister, Mr. Dobbs, J^^^thlToX 

g that the original certificate ought to be produced, to enable a ginal «ffid«Tif 
it to avail himself of the summary process mentioned in the 27th 
, rejected his claim. 

Seion and Mr. R, GConnell contended, that the 22i section 
.0 be incorporated with the 27th ; and that, by the general words 
this latter section,* the privilege of referring to the affidavit, 
by the 22d section, was g^ven to a person registered under the 
I, c. 8, to obtain a certificate under the 2 & 3 f F. 4, c 88, was 
^en to a party seeking to renew the registry already had under 
ter act. The language used by the Lord Chief Baron, in giving 
mt in In re Selon{a) was referred to in support of the position. 

(/i> Ante, p. 124. 



he words are — ** And there- ** rules and regulations, enaetmSnts 

the same proceedings shall " and tfiings, (^served, perfarmed^ 

nay be had, the like orders *' andfolloivedf as if such applica- 

, the like oaths taken, the '* tion had been made at the first 

^rtificates granted, the like " session for registering votes di- 

9 and powei^ of appeal en- «< rected to be held under this act." 
1 and exercised, and the hke 
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1630. The original certificate was confessedly sufficient ; why, then, should not 
the affidavit, which is the record from which that is taken ? 



In re 

RAPFERTY, 



Mr. HayeSy and Mr. BtUi, against the daim, were not called on. 

WouLFE, C. B. — I certainly did make ase of the language attributed 
to me in the report of that case ; but, u[K>n looking carefolly at the ad, 
I cannot but think that the l^slature may hare had a desiga in word- 
ing the sections diflPerently. In the 22d section, the liberty of referring 
to the affidavit is expressly given, while in the 27th section, it appears 
to be cautiously avoided. The legislature may have thought there 
would be danger in letting two certificates remain in existence, which 
might be used for fraudulent purposes. With respect to the certificate 
granted under the 10 G. 4, it was a matter of indifierenoe what became 
of it. Immediately on the passing of tlie Reform Act, that eertifieate 
became useless for any purpose whatever, except entitling the party to 
be registered under the Reform Act, unless cause. But not so with tk 
certificate under the Reform Act. if allowed to remain in full force ia 
the party's possession after a new certificate granted, the door might be 
opened to much fraud. Upon the whole, the legislature having made s 
difference between the wording of these two sections, I cannot hold the 
difference immaterial, and must, therefore, confirm the order ofi«^ 
jection. 



At the close of the discussion on a previous case of re-registn/, 
Mr. Hayes intimated to the court the practice adopted by several Rcfie- 
tering Barristers, of indorsing the old certificate, before retnming it to the 

claimant, with the words, " New certificate, granted at Sessisof, 

183-,** and signed by the Clerk of the Peace. His Lordship expreeeed 
his approbation of this practice, as well calculated to prevent improper 
nse being made of the old certificate. 

Mr. B, G Connell then asked, whether the ground of the dediioo 
was, that the loss of the original certificate had not been proved ? 

WouLFE, C. B. — That proof has not been made in this case; and I 
do not say my decision would have been different if it had. 



i» 
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In re Savage. 

The claimant sought to be registered anew, as a £10 leaseholder, at The order of 
the last Febmary Sessions for the city of Dublin. His notice, which 'jj^ction ot a 

^ ^ ^ claim to regis - 

was produced to the court, having been referred to in the order of re- ter, when not 

jeetion, described his premises as of ** Upper or Lower North Cumber- ^"ffidency of 

land-street" The order of rejection having stated the party's right of value, ought to 

daim, and referred to his notice, proceeded to state the production of reasons which 

the original certificate of 1832, by an agent duly authorised by the ^j^®^^°^"^"~ 

daimant, but altogether ignorant of the continuance of qualification in below in mak- 

his principaL The order concluded by declaring that the claim was re- ^^u^lTof^ 

jectedy without assigning any reason or grounds for the rejection. facts of the 

case as bear up- 
on those rea- 
Mr. Ha^f against the daim. — The order of rejection is quite infer- ions. 

mal. It assigns no reason for the rejection, as required by the 2 1 st sec- giving the de- 
iion of the Reform Act ; and as, by the 25th section, it is only upon the scnption of the 

. premises as in 

sufficiency or insufficiency of the reason assigned that the appellate <• Upper or 

eoart u to decide, it is plain that no jurisdiction whatever can be exer- ^^f t> ^^^^ 

eised, and the decision below must stand. The court below ought to insufficient. 
have certified all its reasons, (a). 

WouLFB, C. B.-— I agree with yon, that the order of rejection has 
been informally drawn np. It is the duty of the court below to state all 
the reasons which have influenced it in coming to its decision, in order 
that the court may judge of their sufficiency. And it should also state 
so much of the facts of the case as bear upon the reasons assigned. It 
would be too hard, however, for me to turn this party round upon a 
matter over which he had no control. The strong reason, which ap- 
pears to me to have operated on the mind of the court below, though not 
formally assigned as such, is, that the claimant did not appear in per- 
son, and take a new affidavit. Now, having already made up my mind 
on that point, as raised in M^Clelands Ca9e(b), a case which was ably 
argued on both sides, and to which I gave a great deal of consideration, 
I shall have no hesitation in reversing the order of rejection. 

Mr. Hayes admitted that the question alluded to must be considered 
as ruled by M^CUlands Case; but urged, that inasmuch as no reason 
^whatever was assigned on the fiu>eof the order, it was open to him, at 
mil events, to collect, from the flEicts stated in it, any circumstance which 
"would support the decision of the court below. The notice referred to 
in the order must be taken as if incorporated with it, and set out on the 
face of it. From that notice, it appears that the party has not accu- 

(a) Cr. Dix.312. (6) Ante, p. 137. 



1889. 



In re 

SATAGB. 
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rately described the situation of the premises which oonstitote his claim, 
and with which he most have been conversant. The very point has been 
decided in this conrt, in In re Finlay (a). 

Mr. Seion and Mr. R. G'Cannell, contra^ insisted that the objection 
to the notice was a preliminary one; that it had not been taken in the 
court below, and that the only question intended to be reserved was, as 
to the necessity of the claimant's appearing in person, and taking the 

affidavit. 



WouLFE, C. B. — I think that very likely ; but I cannot go beyond 
the record before me, to inquire into what took place below. Neither can 
I prevent the opponents of the cl^im from discussing any point that fkirljr 
arises on this record. I beg it now distinctly to be understood, that in 
all future cases, I shall confine myself strictly to the grounds assigned 
by the court below, and to pronouncing upon their legality. I do not 
think it fair to this court, that a number of facts are to be stated for it, 
and that it should be left to decide all the possible questions whidi may 
be raised on such facts. In the present case I do not wish to take either 
party by surprise, and shall therefore submit to the hardship imposeA. 
on me. I see then from the record, that a cause did exist, which shoolc 
have induced the Barrister to reject the claim, and how can I, witl 
that staring me in the face, permit this person improperly to be regifc — 
tered, and thus do a very serious injury to to the constituency ? 

Rejection affirmed 



A salaried 
clerk occupy- 
ing a bou&e in 
tuch capacity 
it not entitled 
to register 
thereout as a 
householder. 



In re Gormak. 

• 

The claimant, a householder, was rejected at the city of Dublin Re^* 
gistry Sessions for May, 1839, on the ground of his not being in oceopar 
tion *' as tenant or owner ' within the meaning of the 5th section of the 
Reform Act. The claimant resided for the last four years in a house iit 
IFa</tn^-street, which was connected with the brewery of Messrs* 
D. O'Connell, and Co. He was a clerk in that brewery, and resided ii» 
the house as such clerk. He paid no rent for it ; but it wm worth £\0 
a year. He had an annual salary , and if he had not the house, wonld- 
have had an increased salary. He occupied the house as part of hi ^ 
salary. The outer door opened into fFo^in^street. 

Mr. Seton and Mr.i?. 0*CV>iinei/ contended, that the occupation of tla ^ 
house in lieu of salary, was equivalent, to receiving an increased 8ahu3^> 

{a) Ante, p. 137. 
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aking the hoase from the Messrs. 0*Connell as landlord, and paying 
hem back the increase of salary in the shape of rent. That thus the 
"elation of landlord and tenant woald subsist between the parties, which 
»old not be dissolved by the landlord without the aid of an ejectment. 

Mr. HaytSy eontrcu — There is no pretence for saying the claimant is 
>wner in fee, and upon the authority of decided cases, it is manifest 
:hat the relation of landlord and tenant does not subsist, Bertie r. 
Beaumont (a) ; Rex. v. Cheshunt (b), 

WouLFE, C. B. — I am of opinion that no tenancy exists here. The 
jaimant is the mere servant of the brewery company, occupying this 
boose as their servant, and by their permission. He could be dispos- 
lessed of the house at a moment's notice, if dismissed from the em- 
ployment for misconduct. It is quite analogous to the case of a porter 
occupying a lodge at a gentleman's gate, or of a coachman occupying 
apartments contiguous to the stable. It is clear that an ejectment 
would not be required to dispossess them. 

Rejection affirmed. 



1839. 



In re 

GORMAN. 



In re Dalt. 



Michael Daly, Old Church-street, grocer, having applied at the city 
»f Dublin Registry Sessions for February last, to be registered as a 
leaseholder, was rejected on the ground of joint occupancy. The facts 
ippeared to be as follows :— Claimant lived nearly nine months in the 
loase, which had been previously held by his brother, who died in it 
Dtestate. Claimant continued to hold his deceased brother's lease, and 
x>ok out letters of administration to him. He paid half a year's rent 
11 nee his brother's death, and got a receipt from the landlord as- ** Re- 
ceived from the representatives, &c." His annual rent was £57. 15s. Od. 
which he paid out of his own funds. The stock in the shop was bought 
with his money. H'w sister, who lived with the intestate during his life, 
continued to live- with the claimant since his decease. He never paid 
his sister any wages, but supported and clothed her. She was twenty- 
one years of age. The intestate left brothers and sisters, but no chil- 
dren. 



An admi- 
nifttrator and 
one other of 
the next of kin 
lived in the 
house of the 
intestate. The 
administrator 
was allowed to 
register as a 
householder, it 
not clearly ap- 
pearing that 
the occupation 
of the next of 
kin was in res. 
pect of his 
distributive 
share, so as to 
make it a joint 
occupancy. 



Mr. Hayes, in opposition to the claim was called on ; and contended, 



<«} 16 East, 33. {b) 1 B. & Aid. 473. See also Stock t Case, Ruas. k Ry. 186; 

2 Taunt 339. 
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that the •ffect of the eyldeoee Wmm simpl j this ; that the uster oeeopied t1 
houge as a {Nurt of her distribotiFe share of the assets. That the rlnii^ 
ant could hare no right, onder the Reform Act, to register as a hoosehc^ ] 
der, in respect of premises of which he had taken and kept possessi^^j 
only as administrator. It is therefore fairly to be inferred, that tli£ 
claimant and his sister entered and enjoyed, as next of kin of the int«^ 
tate, each having equal rights. He cited 2 WUIianuis Exeeuiars, S^s^ 
and Gfice r. Griee, cited in Burr. SeUL Co. 446. 



WouLFB, C. B. — I do not think it has been dearly made ont thattl^ 
sister entered and occapied as one of the next of kin. She lived io the 
hoose before the intestate's death, and continued in the same way after 
it. The claimant swears that he alone is responsible for the rent, asd 
that he has paid it out of his own funds. He has also purchased the wholt 
stock of the shop ; so that it does not occur to me, that the sister lays 
any claim to occupation of the house as one of the next of kin. I mut 
therefore admit the claimant. 



In re Hall. 



Where « party 
having served 
notice of regis* 
trj M a free- 
man, changed 
his residence, 
he need not 
senre a new 
notice, al- 
though suffi- 
cient time for 
so doing n;ay 
intenrene be- 
fore the last 
day for serving 
notices* 



On the 6th of January last, while the claimant was residing oo 
Bachelors's-walk, he gave notice of registry at the then ensuing Februr 
ary Sessions for the city of Dublin, as a resident freeman. The last 
day for serving notices for that Session, within the 15th section of the 
Reform Act, was the 16th of January. Between the 6th of Janoar/ 
and the 16th of January, the claimant removed to another part of tli0 
city, but g<ve no notice of claim from his new residence. He wi» 
therefore rejected. 

Mr. Hayes for the appellant. — The act requires that Ae notice shall 
be one of ** twenty clear days at the least," and if a notice longer ths0 
twenty days be sufficient, then no objection can be raised to it, bccaiii^ 
the place of residence which the party occupied at the time was traly 
stated in it. 



WouLFB, C. B. — I think not. The statement of residence is repair- 
ed by the act, for the purpose of identifying the claimant : that can be 
done as well by shewing his residence thirty days before the Semt 
commenced as twenty. If the party had served a tweniy-dmy notice, 
and then changed his residence, the objection would not have bea 
listened to : and why should it, in the one case rather than in tk 

otbirr? 

Claimant admitted. 
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QUEEN'S BENCH. 

Monday, 22d April 1839. 

LANDLORD AND TENANT— EJECTMENT— NOTICE TO 

QUIT— EQUITABLE AGREEMENT. 

Lessee of Thompson v. Andrews. 

EJECTMENT on the title. This case came on for trial at the last Where in an 
Assises for the county of Antrim, before Burton, J., when the plain- 2®^"JfJ* ®" 
tiff gave in evidence articles of agreement nnder seal, between the agreement was 
plaintiff and defendant, bearing date the 15th day of October, 1832, £ntS whereby 
whereby the plaintiff agreed to execute a lease of the premises for which ^® defendant 
the ejectment was brought, to the defendant, for the term of six years, ^premi- 
firom the Ist day of January then next, at the yearly rent of £150, to be '*■ ^^^ ^, 
paid yearly ; with liberty to the said defendant to determine, ke^ the had jnst ex- 
said lease and agreement, and relinquish the said premises on the 1st ejectment'^waa 



day of January, 1834, on giving to the plaintiff three months' previous brought, and 
notice in writing ; and also with liberty to surrender said premises on was to have the 
die J St day of January, 1838, on giving to the said plaintiff six months' ^^f^ ^'^ ^^ 
previous notice in writing ; and the agreement then provided that, in years longer, 
case the said defendant should intend giving up possession ^said premi- ^ J[^ ,1^ 
ses on the Ist of January, 1839, he was to give the said plaintiff «ia? months' previ- 
months* previous notice in wnting^ and that there should be contained in he intended to 
tbe lease to be granted, as therein aforesaid, a proviso or provisoes to ^^®. ^P P^~ 
that effect. There was then a toties quoties covenant for renewal, at the termination of 
same rent and for such term as might be agreed on, same not to be less ^^ ^oh'it 
at any one time than six years. The plaintiff, having also proved pay- appeared he 
ment of rent by the defendant, and a demand of possession after the Ist, neld^ £at the 
and before the 7th day of January, 1839, the latter being the day of the noJ^ entitled to 
demise in the ejectment, closed his case. The defendant called upon the a notice to quit, 
learned Judge to non-suit the plaintiff, on the ground that the defend- 
ant was entitled to a notice to quit, which the learned Judge declined ta 
do, bot took a note of the objection, reserving liberty to the defendant's 
counsel to move to set aside the verdict, and have a verdict entered for 
the defendant, if the court should be of opinion that the Judge should 
bave so directed the jury, and subject to this objection the jury found 
'or the plaintiff. 

A rule niii had been obtained for this purpose on a former day, 
gainst which 

2 p 
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THOMPSON 

V, 
ANDREWS* 



Mr. Gilmare^ Q. C, with whom was was Mr. Napier, oow shewe^^ 
cause. Ft is not necessary to argue, whether the defendant held ond^s^ 
an agreement or a demise, as the time for which the lease was to t^^ 
granted had expired, and notice to qait is not necessary where the plaivi. 
ti£F brings his ejectment at the expiration of the term contracted for. Doe 
d. Tilt v. Stratum (a). — [Burton, J. Mr. Holmes, on obtaining tk 
conditional order, relied upon a daose giving the defendant a right to 
renew the term.] — The oonclading paragraph of the clause reqairiii^ 
six months' notice prenons to January, 1839, makes it imperatifsos 
the defendant to give notice ; and the reason is obvioiu, that the [^a- 
tiff might or might not renew with his landlord; if the defendant eonti« 
nued his tenant, he might or might not renew with his landlord, and thiiis 
is the obvious reason why a notice should be giren. It is not to be implied 
that plaintiff was to giro a similar notice ; he was bonnd to give the option 
to the defendant, it was entirely with him, and he should give notice of iIm 
way he elected. The plaintiff had no option, he could make no elec- 
tion, and therefore there was nothing of which he could have girea 
notice. There is nothing to distinguish this case from the case of Dos 
d. Tilt V. Stratum ; on the contrary, where a notice is stipulated for^ 
from one party and not from the other expressio unius est exclusio aUeriu^^ 
Where a tenant holds under an agreement for a lease, he will be deemed. 
to hold subject to all the terms and conditions, which it was intended, 
should form part of the lease, Doe d. Bromfield v. Smith (b) ; Dot 
OUlershaw v. Breach (c). 



Messrs. Holmes and Tomb, contra. — If defendant held under an eqai" 
table contract, he was clearly entitled to a notice to quit. The case 9^ 
Doe d. Tilt v. Stratton was where the lessor agreed to grant for sevetf^ 
years to commence on the 29th of September, 1820, it was not execo.^ 
ted, but the defendant occupied and paid rent under it, and thus creates^ 
a tenancy from year to year, but only for the seven years ; and the con -^ 
tract therefore notified that the tenant should go out of possession a.*^ 
the end of the seven years, and upon an ejectment brought after ademaas^ 
of possession, on the 29th of September, 1827; on these grounds tb^ 
court held that the tenant was not entitled to a notice to quit. Best,CJ^ 
in that case says, " within the seven years the defendant could not hav^ 
been turned out without notice, but at the end of the seven years the ooia'*' 
tract itself gives sufficient notice." It is there admitted thatthetenant, dar- 
ing the term, could not be turned out without a notice to quit ; and if in thi* 
case the contract did not determine when the ejectment was brought, we 
were entitled to a notice to quit, as much as the tenant would have been 
entitled to such notice in the case just cited, during the seven years. 



(fl) 4 Biiig. 446, S. C; 1 Moo. & P. 183. 

(c) (» Esp. 106. 



(h) 6 East. 529. 
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rrougb, J., says, << during thes eren years notice would have been ne- 
9flsarj, but not at the end of that period.*' The cases of Doe d. Brom' 
tM ▼. Smithy and Doe d. Olderehaw decide tliis, that a person who is 
possession, and pays rent under an equitable article, cannot be turned 
; during the term in it, without a notice to quit, when it specifies ez- 
ly the term, and are so far authorities with the defendant. Andrews 
B bound to give six months' notice, if he intended to give up the pro- 
ses, and not having done so, it must be intended, that he meant to conti- 
B for the ensuing six years, and Thompson could compel him to renew 
' that period ; the interest was therefore not determined, and Andrews 
IS entitled to notice. In Walker v. Byrne (a), it was contended that a 
of a lease of lives which contained a covenant for perpetual renewal, 
where no rent was paid after the fall of the lives, was entitled to a 
Aiee to quit, but it became unnecessary to decide that point, the plainti£F 
Bring been non-suited, no demand of possession having been proved. 



1839. 



THOMPSON 

V. 
ANDliBWS. 



The Court did not call upon Mr. Napier^ but allowed the cause 
liewn, upon the grounds stated in the argument. 

Rule discharged* 

{a) 3 Law Rec., N. S. 68. 



Friday, April 26<^ 

^" ILL— CONSTRUCTION OF— TENANCY IN COMMON, 

AND JOINT TENANCY. 



Lessee of Scully r. O'Brien. 

VThere the tes- 
tator devised 
51j£CTiiENT on the title. This case was tried before Bushe, C. J., at all his proper- 
last Assises for the county of Tipperary held at Nenagh, when the daaehter for 

o^inir statement of facts was made by the plaintiflTs counsel, and ad- her life, " and 

o * * in case she 

'ted by the counsel for the defendant. That the ejectment was brought « died without 

1-be recovery of a moiety of the lands of Skehana and Butler's to*^?s^three^° 

<lffe. Skehana was held under a lease of lives from the Goold family, nieces, dangh- 

o»ge Goold being seized in fee in 1790, by deed leased for lives to ^^^^ "and 

^liard Butler. In 1788, Sir John Carden seized in fee of Butler's 

^ge, by deed demised to Thomas Looby for three lives ; the interest 

Looby became vested in Richard Butler in 1798. In 1799, R. 

^tler duly made his will, whereby he devised, amongst others, the 



"in case any 
"of them 
"should die, 
" the said pro- 
" per ties to re- 
"vert to the 
"survivors or 
"survivor of 



" them, and in case the three should die,'* then to any other child his said sister should 
have ; and then bequeathed the above properties to the issue of his daughter, " and in case 
**ahe has more than one child, to go share and share among them, and in case all her 
"issue should die, the said properties to revert as above between" his nieces ; Held, that 
the nieces took under this will as tenants in common, and not a.** joint*tenants. 
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iMids for which this ejeGtment was brought, to his daughter EliiabetKa 
BoUer, daring her natural life, and then adds " in case my danght^^ 
"^Elizabeth dies without issue, I will the abore mentioned properties b^^ , 
'* queathed to her, to my three nieces, Mary, Eleanor and fiHixabefcli 
** Burke, daughters of my sister Mary Butler and John Barke, and ii^ 
« case any of them should die, the said properties to revert to the surviL 
** Tors or survivor of them ; and in case the three should die, I beqneatk 
** the said properties to any other child my said sbter Mary and hiu> 
*^ band shall hereafter have." Then, after giving some pecuniary legi^ 
cies, the testator proceeded, <* I bequeath my above-mentioned proper* 
'' ties to the issue of my daughter Elizabeth, and in case she has more 
^ than one child, to go share and share among them, and in case all her 
** issue should die, the said properties to revert as above, between Msry,. 

** Eleanor and Elisabeth Burke." The testator died soon after, leansfj^- 

his wife and one daughter surviving him ; his daughter died a minor, 
without issue, unmarried, and intestate. The nieces entered into 
session ; the eldest, Mary, married William Ryan, and died in Jod( 
1815, without issue; the estate then devolved upon EUeanor, the second 
daughter, and Mizabeth. Eleanor married Darby Scully, and died ic 
1818, leaving a son, Jeremiah Scully the plaintiff, who attained hit m 
in 18S7. Elizabeth married the present defendant, and she, npoo th 
death of her two sisters entered into possession of the whole of t]i<^ 
lands, and so remained in possession until her marriage with this preset. < 
defendant in 1835. The sole question in the case was upon thecoma 
stmction of the above will, and whether under it the three nieces tool^ 
as joint-tenants, or as tenants in common. And subject to this qoestien 
which the learned Judge reserved, a verdict was taken for the defesd- 
ant, with liberty to the plaintiff to move to have it changed into a ror- 
diet for him, if the court should be of opinion that the nieces took ss 
tenants in common. 

A rule nisi had been obtained for this purpose on a former daj; 
against which 

Mr. Smitii, Q. C, with whom were Messrs. Haichellj Q. C, and Fo- 
garty^ Q. C, now shewed cause. The question is, whether the dem 
to the nieces created an estate in joint-tenancy, or a tenancy in com- 
mon ? There is no word in the early part of the will upon which tlie 
plaintiff can raise any argument. No such expression as «< share and 
share alike," or, « to be equally divided," &c The word *« property" 
carries the absolute interest in the freehold estates, and there is not • 
word about issue ; but, that in case any of the three devisees should 
die, the said properties to revert to the survivors or survivor ; the rery 
words used in giving a joint-tenancy. In Tudierman v. Jefferia (a), 

(«) 3 Bac. Ab. 6lh Ed. 681, S. C. 11 Mod. 108, Holt. 370. 
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tthfiUtndiog the words " to be equally divided between them/* the 
ees were held to be joint tenants ; and in Armstrong v, Eldrige (a), 
une was held, although the words " equally between them, share 
hare alike," occur in the will. In the present case there are no 
s stronger than these ; and these cases are recognised in 2 Powell 
^vises 755. The court will not hold that the words *< as aboFe" 
to the next preceding clause, but to the clause which contains the 
e to the three nieces ; unless the plainti£F shews the devise created 
ancy in common in quasi fee he is out of court. 



18S9. 




OBIilSN. 



essrs. Moorcy Q. C, and Brewster, Q. C, with whom was Mr. 
irty contra* — It is clear from the whole of the will, what the mani- 
Qtention of the testator was. It is quite plain that he preferred 
hildren of Elizabeth to his three nieces, and to them it is not dis- 
1 that he gave the property as tenants in common. The leauing 
9 courts is to give a construction which will create a tenancy in 
non, instead of a joint-tenancy, and the words in the last clause 
case all her issue should die, the said properties to revert as above 
vn'* the nieces, are sufficient to create a tenancy in common. The 

** between" is sufficient to give a tenancy in common, LicMbrook v. 

(b) ; and therefore, even although the former words in the will 
a joint-tenancy, these give a tenancy in common, and the latter 
8 must prevail. If the words " as above" refer to the early clause, 
''ord '< between" must be held to refer to the same, and then that 
B will give a tenancy in common ; but if the words '' as above*' 

to the last antecedent clause, they are decisive on the question, for 
the life estate to Elizabeth, gives the estate to her children if she 

any, as tenants in common ; and if no children, then to the neices 
ibove ;" tliat is, as tenants in common. The words '^ in case any of 

should die," have been the subject of several judicial decisions, 
lave been held to refer to dying in the lifetime of the testator; and 
"Otter V. Williams (c), where there was a bequest to legatees, and 
' happen to die, then her legacy to such as should be then living, it 
eld that the death of any of the legatees, after the death of the tes- 
. would not carry the bequest to the survivors, 
is now settled, that the words survivor or survivors, mean other or 
8, 2 Powell on Devises, 723, 724. In Cripps v. WolcoU (d) it was 
:hat words of survivorship are to be referred to the period of divi- 
ind enjoyment. To what period the words " in case of the death" 
'ferable is very fully considered in 2 Powell on Devises, 758. 

to words of survivorship, there is an express authority that they 
not defeat the effect of words importing a tenancy in common, but 



(a) B.C. C. 215. 

(c) Prac. in Chan. 78. 



(6) 2 Mer. 70. 
d) 4 Mad. 11. 
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SCULLY 
V, 

o'bribm. 



they shall be referred to some time, as the death of the tenant for liR 
or even to the death of the testator, though a constmetion ool to 
adopted if there can be any other, Russell v. Long (a). 

Mr. HaicheH Q. C, replied. — If there be nothing in the will to alter 
the first disposition of the property to the nieces, it is dear they Unik m 
joint tenants. Then as to the words *^ between them," they caanot 
alter the joint-tenancy before created ; the testator s using an ambigo- 
oos word will not alter a plain disposition of his property prerionilj 
made. It is manifest the testator knew what words to liae, when k 
wished to create a tenancy in common, and these he oses when speaking 
of his grand-children, bat nerer when speaking of hu nieces. Is 
Armstrong ▼. Eldridge (h\ Holt, C. J., said, '* that thoogh the words 
'* equally to be divided, and share and share alike, were in general cos- 
" stmed to create a tenancy in common ; yet, when the context shews i 
^joint-tenancy to be intended, the words should be constmed aooord- 
*< ingly :" and so they were in that case. And in Turkerman v. Jei^ — 

frys (c), Holt, C. J., says << unless the words * equally to be divided' ne 

<' cessarily imply a tenancy in common, they are not to be so inter 

^preted.** The same principle was recognised iuDoeA,CaXkinr^^ 
Tomkinson (d). The rule as to last words in a will cannoC apply to tk^8 
word ** between" in the present case, because the words *' as abof^^"* 
give to this word the eflPect it would have had, if it stood in the daos^^ 
to which the words " as above** refer. 



Mr. Fogartyf Q. C, referred to Doe d. Boswell v. M^ (e); Barker' 
V. Ggles (J) ; Boons v. AOen (p). 

Mr. Hohart also referred to Wright v. Stephen (A). 

Wednesday y May SM. 

BcsHB, C. J., after stating that there was no controversy about th0 
facts in this case, but that by consent of the parties the question caoi# 
before the court, whether upon the construction of Richard Sutler's wA 
his three nieces took thereunder his estate as joint-tenants or as tenants 
in common ? The clauses of the will which refer to the devises of the 
freehold estate are dispersed over the entire instrument. There u n9 
express quaintity of land given in any part of the will, but the word pro- 
perties is used throughout ; neither is there any estate in joint- tenancy^ 
or in tenancy in common, expressly given therein. He gives his prope] 



(a) 4 Ves. 551. 
(c) Holt. 3ro. 
(e) 1 M. & Sel. 428. 
(if) 1 Bro. C. C. 180. 



(6) 3 Bro. C. C. 215. 
(d) 3 M. & Sel. 165. 
(/) 3 Bro. P. C. 104. 
{h) 4 B. & Al. 5/4. 
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s to his daughter expressly as tenant for life, and adds, in case she 
• without issue, that in that event they were to go over to his three 
«es, or to the survivors or survivor of them ; and in case they should 

die, he devised his properties to any other child his sister and her 
■hand should have. He then devises the property to the issue of his 
dghter, and makes it quite apparent the estate which they are to take, 
Doely, as tenants in common after the life estate to his daughter ; and 

adds, in case all her issue should die, then the properties to revert as 
Dve, between his nieces. Now, these two expressions must be taken 
mean the same thing, and that the nieces were to take estates similar 
lis grand-children, namely, as tenants in common. The words where 
frst devises to his nieces, are strongly indicative of an intention to 
re these estates to the nieces, or to any of them who should be living 
the death of his daughter without issue. 

Postea to the plaintiff. 



1839. 




OBRIEN. 



Monday^ April 22 

PRACTICE— SERVICE OF SUMMONS IN EJECTMENT. 

Lessee of the Earl of Derby v, the casual Ejector. 

Mr. Wall applied for an order to substitute service of the summons 
ejectment in this case, or that the service already had might be 
emed good service. The affidavit of the plaintiff's attorney stated, 
it some years since, a lease of the lands in question was made to one 
ice, since deceased ; that upon a search being made in the registry, a 
tlement was found, whereby these lands were vested in trustees for 
» Ryan Brennan, who for some time paid the rent, and had since 
te to America ; that one Minchin received the rents of the lands, and 
k one Roache received rents of other lands belonging to the said 
\n Brennan, that there was no dwelling house on the lands except 
Be belonging to tenants, all of whom had been served. The process- 
^er's affidavit deposed to having served copies of the ejectment 
>ii the aforesaid Minchin and Roache, and that he had also posted 
ke on a lime-kiln, being the most conspicuous place on the pre- 



Where a party 
cauDot be serv- 
ed with the 
summons in 
ejectment, the 
court will, up- 
on a proper af- 
fidavit, deem 
service by post- 
ing, &c., good 
service ; but it 
will not make 
an order to sub- 
stitute service 
in ejectment 
cases. 



*RAMPT0N, J., said, that as the practice upon motions of this kind 
somewhat unsettled, he would consult with his brethren as to what 
^^ should in future be made. 
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Wedneidayy April 2Uh. 

Champton, J.y stated, that as there had been, on some oceaaions, an allLu^u 
ration in the practice of this court, as to the order made in cases of tkry/^ 
kind, he had declined deciding this case when first mentioned ; that since 
then, he had consulted the officers of the court, who had suggested wme 
technical difficulties in the order to substitute service in ejectment caie% 
and he had also learned, that the practice of the Court *of Exchequer i% 
to make an order that the service already had been deemed good so^ 
vice, and that upon these grounds, f nd on consideration with his 
brethren, they had determined to'retnrn to the former practice of the 
court, which had^been interrupted by some decisions not weU con- 
sidered. 



Let the service already made in this case be deemed good senrice, 
serving a copy of the ejectment and of this order in the same 
manner again. 



This court will 
not grant an 
order upon 
Magistrates to 
take informa- 
tions against a 
party charged 
with an of- 
fence, nnlera it 
appear that the 
informations of 
the party ap- 
plying were 
tendered to the 
Magistrates in 
writing, and 
the informa- 
tions so ten- 
dered roust be 
brought before 
the court when 
the application 
is made. 



Friday, April 26M. 

CRIMINAL LAW— INFORMATIONS BEFORE 

MAGISTRATES- 

Ex'parte Hughes. 

Mr. Hamilton SftrvTHE applied for an order upon Francis Hopkins 
and George Cusack, esquires. Justices of the Peace for the coooty A 
Meath, to take the informations of the applicant, against certain persoM 
for a forcible entry, in order to hold them to bail — [Burton, J, Hate 
written informations been tendered to the Magistrates?] — The lofo^ 
mations were not tendered in writing, but the facts were fully disclosed, 
and the usual practice is for the Magistrates to hear all the facts, aad 
then reduce to writing such statements only as they deem of importanee. 

Burton, J. — Written informations should be tendered, and on appli- 
cation like the present, these informations should be brought before us, 
that we may judge of their sufficiency. It is not enough that the sub- 
stance of them should be stated to the Magistrates, but having been re- 
duced to writing and tendered to them, and if they refuse to take them, 
on coming before us, we would, upon them, according as we considered 
them suiBcient or otherwise, grant or refuse the motion. 

No rule. 
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Saturday, April 21th. 
PRACTICE— CHANGE OF VENUE. 



Staunton v, Magrath. 



rKiNSON applied for an order to retain the venue in tliis case, 
usual undertaking to g^ve material evidence : the venue had 
nged on a former day upon the usual affidavit. It appeared 
-ule to change had been^ obtained on the 19th of April, and the 
U} retain had not been filed until the 25th. 

chinson, for the defendant, objected that the application was 
should have been made within four days after the date of the 
lange, and referred to 2 Stewart's Forme, 964, 965, where the 
,s so stated. 



Where the rc- 
nve has been 
changed npon 
the usual affi- 
davit, the party 
Beeking to re- 
tain the venue 
is not bound to 
come in within 
four days after 
the rule to 
change. 



OURT, after conferring with the officer, said there was no rule 
»urt requiring the plaintiff to come in within four days, and 

The motion to retain was granted.* 



a General Rule of this 
kh November, 1829, it is 

" That in all cases where 
olute order shall be ob- 
to change the venue, that 
I be added to such order, 
ng the same forthwith.' 
) is further ordered that no 
be changed in any declara* 
mtil it shall appear to the 
, by affidavit, to be filed 
lim, that such order, toge- 
'ith a notice requiring the 
ff's attorney to change the 
had been served four clear 



''days previous to the changing 
*' such venue ; and upon filing such 
'' affidavit, the defendant to be at 
" liberty to change the same, in case 
" the plaintiff shall have omitted so 
'' to do." Upon this rule Stewart 
remarks, " That if the plaintiff in* 
** tend to retain the venue, the no- 
'' tice of the motion (which is to set 
** aside the order to change) should 
** be served within that time." The 
motion to change, and also the 
motion to retain, are now, by the 
New General Rules, both absolute 
in the first instance. 



2 Q 
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TWiAiy, April ^Oth. 

PRACTICE— BAIL-^RECOONIZANCE FOR COSTS- 
ATTORNEY. 

ANONYMOUS. 

o^^ ^^ ?^il ^^ ^^^^ ^'^'^ ^^^ plaintiff had been ordered, on a former day, to gife 

does not apply security for costs, being resident out of the jurisdiction, and two penom 

to an attorney ]|3y|||g b^^n tendered this day for that purpose, it was objected thai one 

for costs for a of them was a practising attorney, and the 8th New General Role (s) 

Sl^dfj'"of wa. cited; bat 

the jurisdiction BuRTON, J.,* thought the rule applied only to bail put in to the ae- 

tion, and did not apply to a party entering into security for costs, ai is 

the present case. 

Objection overruled (b), 

(a) Teo's N. G. Rules, 14. 
(6) In Leonard ▼. Leslie, Excb., Jane, 1837, PeHne/ather, B., made asimilirded- 
sion, MSS.; 2 Stewart's Practical Forms. 

• Solus. 



Sahtrday^ May 4M. 

PRACTICE— AMENDMENT OF JUDGMENT. 

Lyster v. Campbell. 

M^e'^of^^the ^'' ^' ^' Murphy applied to amend a judgment of 1817. The 
ee$M que judgment was entered on a bond and warrant of attorney : the bond was 
onwbichjudg- oxecuted to the plainti£F by the defendant, and the former was described 

ment bad been therein as the trustee of the lady, in certain marriage articles, executed 

entered m 1817 , , 

was Mary ou the intermarriage of Archibald Nicholls and Mary Dowdall, and in 

J^2^^ the judgment the lady's name is Mary Dowd. 

in the bond, 

men? sbe rai ^^ CouRT, after some consideration, granted the motion. 

called Mary Motion granted. 

Dowd, tbe ° 

court allowed tbe judgment to be amended. 
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Saturday, May M. 

RACTICE— TAKING OFF THE FILE-FRIVOLOUS 

DEMURRElt 

Bagnall r. Walker. 

[r. Henry Ormsby applied for an order to have the demarrer filed -afhate de- 

lis cause set aside. It was an action of astun^^ on a bill of ex* marrer is taken 

ge: the declaration was in the nsoal form, and it was shewn, as tion^fbr not 

e of demurrer, ^ that it is not averred or shewn in or by the said sliewiiig whe- 

, uier th6 plain* 

iration whether the plaintiff sues, or dedares, or complains by his tiff declares by 
•ney, or in pewon." ^^ « «- 

court will 

[r. C. H. Walker, in support of the demurrer, referred to Butler to^e'it'^off 
Tapp (a), and to Chitfy, juniar^s, Precedents, SO, where the form of ^ fil«» ^ ^- 

, , , TOlOOB* 

demurrer is given. 

[r. Ormsby replied, and stated that the case dted was in the Com« 
i Pleas, and the form in Chitty was since the passing of the New 
es in England, and the objection is only good under them. 

V Curiam. 

Set aside the demurrer, with costs, and let the defendant in 
to plead issnably, rejoining gratis, and taking short notice of 
triaL 

(a) 10 Bing. 391. 



Tuesday, May 7 th. 

ACTICE— REVIVAL OF JUDGMENT— STATUTE OP 

LIMITATIONS. 

Brady v. Fitzgerald. 

r. RoLLESTON applied on behalf of the personal representative of '^^ mnt^an 
sognnzee, for liberty to issue a scire facias to revive a judgment order for liber- 
ast the cognnzor. The judgment was recovered in the year 1811. %ufa!^^Te^ 
re had been no interest paid on foot thereof, and nothing to keep it ^^^^ » i^^S' 

* # o » ment more 

than twenty 
years old, where there has not been any payment of interest, or any thing to take it out of 
the statute, except a written acknowledgment giyen since the ezpiratuQi of the twenty 

years. 
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18S9. OQt of the statnte, bat a letter, dated the — April, ISSO, aclniowMg- 
^"^^v*^^ ing the entire sam of principal, interest and eostg, to be still doe. 

BRADY 

mzowALD, Pbrrin, J^ refused the motion, stating that, although the acknov- 

ledginent might be a bar to a plea under 3, 4, FF. 4, c 27, it is no lar 
under 8 Geo, 1, c. 4. 

Motion refused. 



fVednesdttj^, May StJL 

PRACTICE— SCIRE FACIAS— REVIVAL OF JUDGMENT. 

Executors of Dillon «• Kennedy. 

ScireFaefat to Mr. O'Leary had, on the 22d of April, obtained a conditional orde^^ 

menUifHUaS ^^^ liberty to issue a scire facias to revive a judgment, which had beec^ 

isor—it was entered in Hilary, 1807, and had never been either revived or re — - 

or redocketed : docketed. The conditional order had been obtained upon an affidaTit== 

the eognuzor ^i,;^)^ stated, that on the 10th of July, 1805, a deed of settlement 

wa»< entitled for ^» ' 

his life to the been executed on the marriage of John Kennedy, the cognoaor, 

sum'^BecuredVy Margaret Kehoe, then a minor and a ward of the Court of Chancery. 

the judgment, that the settlement was made with the approbation of the Master, m£- 

to f?o, upon hia pursuant to a report of the 29th of November, 1804f. That a sum arrm 

death, to his £1385. i5g part of the minor's fortune, was by that settlement vested 

ispue. In 1837, '^ . , _ 

the co^nuzor in two trustees, James Martin and Thomas Dillon ; that John Kenned^^ 



afTan i^Lohxnt ^^ ^ ^^^^ ^^® interest of this money for life, and that after his death. 
debtor, ho was the principal sum was to be divided between the issue of that marriag^^ 

seized of free- ,.. /./.,-rv <•»« w^ * i • »l 

hold landH and a jointure of xl40 a year for Margaret Kehoe, was charged on Johcx 

^tnp^f^^stle Kennedy's freehold property. The deed of settlement authorised Ui0 

under the pro- trustees to lend the money to John Kennedy, upon his giving good i»^ 

i^nsokent act! cu"ty for it. Accordingly, on the 26th of February, 1807, £1000 OfiP 

There had ^|||g gu^^ was lent to John Kennedy, on the joint and several bond aadl 

never heen anv 

formal pay- warrant of said John Kennedy and of his brother Charles Kennedy ? 
relt^ ^Heid^ ^"^ ^" Hilary, 1807, a separate judgment was entered against John Keia^ 
that the reprc- nedy on this bond. In 1812, Charles Kennedy the co-obligor diecS* 
the cognnzor having devised to his brother John the lands of Old Court, a fee-das^ 
were entitled to pie estate of about £200 a year, and John Kennedy was in possession* 

of this estate, from 1812 until 1837, when he was discharged as an icK' 
solvent debtor. The lands of Old Court had been set up for sale, in iH^ 
matter of the insolvency, but the purchase money was not yet paid, nc^ 
was the purchase deed executed. Johu Kennedy had no other properC 
but these lands of Old Court 

The application to revive the judgment was made, nominally, on beh^* 
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of Marcella Dillon and Patrick Plankett, the executors of the snryivlng 
trustee Thomas DiUon, to whom the bond and warrant had been executed; 
but the real applicants were John Kennedy's two sons, who, on his 
death were to become entitled to the principal sum secured by the 
jodgment. The conditional order was, by direction of the court, served 
not only on the cognuzor (the insolvent), but also on his assignee and 
on the purchaser. 

Mr. Bldkey Q. C, with whom was Mr. Gibbony this day, on behalf of 
the scheduled creditors, shewed cause against making the conditional 
order absolute. They insisted, that as there was no payment on account 
of principal or interest for over twenty years, the right to recover the 
amount of the judgment was barred by the 8 G. 1, o. 4, and further, 
that the assignee of the insolvent and his scheduled creditors were pur- 
chasers, and therefore the redocketing act operated as a bar to the right 
to revive this judgment 

Mr. Moore^ Q. C., with whom was Mr. OLewry^ contra^ contended 
that the 8 G. 1, c 4, did not apply to this case ; for that John Kennedy 
being himself entitled for his life, to the interest of the sum secured by 
the judgment, there was no one but himself competent to demand the 
interest, and therefore, either the case was not at all within the provi- 
sions of the % G. 1, or if it was, then the perception of the rents and 
profits of the land, subject to the judgment, was tantamount to a pay- 
ment of the interest of the money secured by the judgment, and for this, 
they cited Dillon v. O Fallon (a). 

And as to the redocketing act, they insisted that the assignee and 
creditors, though purchasers, were not purchasers for valuable conside- 
ration, within the meaning of that act ; for, that it had been repeatedly 
decided, that in bankruptcy, the assignees took the bankrupt's estate, 
sabject to all the same liabilities and equities as a£Fected it when in the 
bankrupt's own hands ; and for this, they referred to Vandenanker v. 
JDeAoTOugh {b)\ Copeman v. Gallant (c); Bennett y, Davies(d); Ex- 
pnrte Chion (e) ; Joy v. Campbell (/) ; Scott v. Sumam (g) ; Winch v. 
Keelyih)\ Carpenter v. Mamell (t); Gladstone v. Hawden (k); Ex- 
parte Gennys (/). And in this respect there was not any di£Perence be- 
tween the case of bankruptcy and that of insolvency ; and, therefore, 
the present application should be dealt with precisely in the same way 



1839. 



DILLOX 

V, 

KENNEDY. 



(a^ 2 Sch. & Lef. 13. 
(c) 1 P.Wras. 316. 
(f) 8 P. Wms. 187, note. 
ig) WiUes, 400. 
(0 2 B. & Pul. 40. 



(Jb) 2 Vem. 96. 
(d) 2 P. Wms. 310. 
(f) 1 Sch. & Lef. 328. 
(A) 1 T. R. 619. 
{kj 1 M.&Sel. 617. 



(/) Montague & M^A. 269. 
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DILLON 

r. 

KBENEDY. 



as if it were an an application against the oognnsEor himself, before he wai 
discharged as an insolvent : the more partioolarly, as the intended ptr* 
chaser had actoal notice of the existence of this judgment, and as he lud 
executed the purchase deed or paid the purchase money. 



Per Curiam, — Disallow the cause shewn, but without costs. * 



* On the 5th day of June, the 
Court of Common Pleas gave 
liberty to reyive another judg- 
ment against the same cogpiuzor, 
under circumstances nearly similar 
to those of the principal case. 
The judgment revived in the 
Common Pleas had been entered 



in Trinity Term, 1815, on a bond 
and warrant executed in that ywr 
by the said John Kennedy, isd 
one Robert Craig, to secure there- 
payment of £385. 15s., the residae 
of Margaret Kehoe's fortune, which 
had been lent to John Kennedy 
by the trustees of the settlemeDt 



Wedmetdat^f Ma^f 2(L 



DIVISIONAL JUSTICES— INFORMATION—EXCISE LAW& 



The Qu^BN r. Pickbrino. 



]a^ jJ^^^ This was an information against the defendant for a Tidatioo of the 

the Head Of- excise laws ; it came before the court by eerthrari to the magistntes of 

ofUie ci^ of ^^ Head Office of Pdice for the city of Dublin, the return to wUoh 

P^.^^P'^ ^^^® was as follows : county of Dublin to wit. — Be it remembered, thai os 

jurMdiotion to "^ 

hear and de- the 27th day of, &&, at the office of the Castle DiTision of the Polioe 

^I'^oi^n^ ^^^^^^ 0^ Dublin metropolis, at the Exchange Court in the eoonty of the 

committed in dty of Dublin, W. Mathews exhibited an information against the ds- 

DabUni^D8t fondant, by order of the Commissioners of Excise, before A. fiamiltoif 

the excise laws Q^e of |^e justices of the peace for the county of Dublin, wherein die 

G. 4y c. 6S.~ oflfence was committed ; and then stated, that defendant was a piper 

bii^mte^^ maker in the county of Dublin, that he had within the preTions four 

SembUi that months unlawfully removed a quantity of paper, to wit, hc^ with iatsnt 

appears ^md ^ defraud, &C., and thereby forfeited £100 ; there was a second coaot 

P'^?^ ^^^ for the forfeiture of the goods seised ; that the defendant, haying been 

then o{»tains an previously summoned to make defence, personally appe«red at the 

hfi'^T^- Head Office of Police in the county of the city of DnbUn, before A. 

pk of times, he Hamilton, J. P. for the Castle Division of the Police distrid of the 

objectionf to Dublin metropolis, and also a J. P. for the county of Dublin, and Joseph 

the informati. Gabbett, J. P. for the College Division of Police of said district; that 

on, in not . 

Khewiof; accn- defendant pleaded not guilty, and prayed an adjonmment| and lobee- 

ratelj that the 
rourthadjuris*- 
diction to iniuir« uif? thr ca.-^t. 
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oentljr appeared before two of the justices of the peace for the Head 1839. 

Office of the district of the Dablin metropolisi and also, for the connty V^"v^^ 

r Dublin, and aflter a farther adjournment, he again appeared before '^^^ Quebn 

le same two justices, and objected to the jarisdiction of the said magis- ^' 

ates, inasmach as the o£fence alleged in the information purported 

I have been committed in the county of Dublin, and not within the 

>iiiity of the city of Dublin, and that it did not appear in and by the 

dd information, that the said justices had jurisdiction to try the said 

fence in the county of the city of Dublin, whereupon the said magis- 

Bftes refused to enter into the merits of the said information, and dii>- 

liased the complaint. 

Mr. Tomb now moved to quash this order of dismissal. — The qnes- 
on isy whether the magistrates of the Head Office have jurisdiction as 
isticet, to hear excise informations under 7 & 8 G^. 4, c. 53, for offences 
>iiimitted in the county of Dublin ? This act empowers one justice of 
le peace to hear, and two to determine upon an excise information. By 
le 48 G. 3. c 140, s. 2, the limits of the police district are eight miles 
>niid the Castle of Dublin, and the divisional justices are within this 
istrict '' for all intents and purposes" justices of the peace, and in this 
rcait they are authorised to act judicially and ministerially. By the 

&. 4, a 102, s. 9, the justices of the Head Office are created justices 
r the peace ** for all intents and purposes," for the counties of Dublin, 
Hcklow, Kildare and Meath. The 11th section of this act raises the 
onbt, but the object of this section and the proviso in it, is lo pre- 
snt their being occupied with trifling ofiPences where they aet ministe- 
jdly, but it does not interfere with the general authority, toact as jua- 
ices to all intents and purposes before given. The 59 6. 3, c 92, s. 4, 
mpowers justices of the peace for counties at large, to act within 
ay city adjoining, being a county of itself; except as to matters 
rising within the same city. The plea to the jurisdiction b late after 
le defendant pleaded not guilty. 

Mr. F. T. PtMter.— The Head Magistrates are Justices of the Peace 
>r the county of Dublin, and if they had chosen some place within the 
oonty for determining this case, it would have been good ; the magis- 
rates may go into the district in the adjoining counties where an o£fence 
I committed, but there is no authority for bringing parties from the 
onnty into the city or vice verscu There is no averment that the jus* 
ioes before whom the information was preferred, are justices of the 
lead Office *of Police ; they are merely described as justices of the 
eace for the county of Dublin. The place for which the magistrates 
6t must be shewn, and that the offence was conunitted within the limits 
f their jurisdiction ; or facts stated, which give them jurisdiction beyond 
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1839. those limito, KUb Sf Lane*$ Case (a) ; King v. Seak (b). Nor is there 

^^^V"^*^ any averment that the city of Dohlin is adjoining to the coanty. Tboe 

THE QUEEN ghoald all appear upon the face of the information, to shew the Hugii- 

_ * .^, trates had jarisdiction. The court will take judicial notice of the cooo- 

PICKERINO. •' , •' , 

ties, but it cannot of the local situation of the different places in them. 
[Burton, J. Does not the 59 G. 3 enable justices of counties to set 
judicially in adjoining cities ?]^Yes : but it is in offences committed 
in the cities.^— [Cram pton, J. That is not the construction of 
the act] — We are entitled to appeal; where are we to appeid 
to? If we go to the Recorder, he says the venue is laid in the oonity 
of Dublin ; if we go to the Chairman of the county, he says the ess- 
viction did not take place in the county ? Mr. Grabbett, it is not pre- I 
tended, had any jurisdiction to hear this information. 

Mr. Tomb replied.-— The defendant has cured any irregularities in tiie 
first meeting, by appearing subsequently, before two magistrates of tbe 
Head Office ; and the court will take judicial notice, that the county of 
Dublin is adjoining to the city. The cases cited do not apply, tbejf 
being cases as to the form of convictions, and not of the information. 

Wednudayy May 8M. 

Perrin, J., said, that the court entertained no doubt, that the magif- 
trates had jurisdiction to entertain informations like the present TKey 
were magistrates for all intents and purposes. I had some doubt opoo 
the 65th & 67th sections of the 7, 8 6^. 4, c 53, which enacto *< tbt 
" the justices in the several counties shall hold sessions once in every 
<< three months,** to adjudge excise cases ; whether they had jurisdiction 
except at such sessions. 

BusHE, C. J., said, he had looked into these sections, and that he did 
not think the enactment as to sessions discharged other justices fromtko 
performance of their duty, and still less prohibited them. The 59 (?• 
3, c 92, and 5 Cr. 4, c 102, are quite express as to the jurisdiction of 
these justices, to entertain such informations. 

Crampton, J., thought it would be a construction which wodd 
cause very great inconvenience to restrict the jurisdiction of thejuiti* 
ces to the sessions, which the act directs shall be held every three montkk 
The jurisdiction is given to the justices of the peace, or to any two or 
more of them very generally, by the 65th section, and when the infof- 
mation is exhibited, they are required to hear and determine it. 

Burton, J. — The clause is entirely affirmative, and where that is so, 
it cannot exclude the general jurisdiction given in the previous claose— 
Let the order of dismissal be quashed, and the information re- 
turned to the magistrates to be adjudicated on. 

{a) 1 B. & C. 105. (6) 8 East. 569, ntttr. 
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Saturday 27thy and Monday 29ih ApriL 

:RIMINAL law— evidence—husband and WIFE— 

INTKRESTED WITNESS. 

The Queen at the prosecotion of H. J. Tucker v. Peter Yore and 

others. 

Misdemeanor. — This was an indictment onder 10 Cr . 4, c. 34, 8. 23, Upon the trial 

^nst Peter Yore, and several others ; it was fonnd at the Quarter mentnnderthe 

MstODS for the city of Dublin, and removed into this conrt by cerliararu ^^ ^' jy ^' ^» 

. . - „ t ,. 8. 23, for frau- 

he first count was as follows : — ** Coanty of the city of Dablin, to dulently allur- 

wit : The jurors of our lady the Queen, upon their oaths present, undeTlS^ years 

that Pet«r Yore, late of the Parish of St. Michan, in the county of the of age^ and 

city of Dublin, yeoman, on the 13th day of April, in the year of oar matrimony 

Lord 1838, and in the first year of the reign of onr sovereign lady the ^»thher; Hefd 

Queen Victoria, at the parish aforesaid, in the county of the city of an incompetent 

Dublin aforesaid, did fraudulently allure, take, and convey away, and TrJ^e^tion'^U 

did fraudulently cause to be allnred, taken and conveyed away, Han- ther on the 

nah Jane Tucker, out of the possession and against the will of Mabel was the wife of 

Tucker, her mother, she the said Mabel Tucker having then and there the defendant, 

or that she has 

the lawful care and charge of her the said H. J. Tucker, then and a direct inte- 

there being an unmarried girl under the age of eighteen years, and g^^gntM 

then and there having a certain legal interest, to wit, a vested estate sequence of the 

in remainder in certain real estate, and did then and there contract this clause ^ 

matrimony with the said H. J. Tucker, against the form of **?»* «pon con- 

' , ' D viction of the 

the statute in such case made and provided, and against the offender her 

peace of our lady the Queen, her crown and dignity." The second vesti^Ttmstees 

>nnt charged fiveotlier persons with being "present, counselling, aid- for her sole and 

ing and abetting the said Peter Yore, the misdemeanor aforesaid to Perrin J. ' 

do and commit, and did then and there counsel, aid and abet the com- q^.^^i^g ^is 

opinion on the 

mission of the said misdemeanor against the form of statute/' ke. second objec- 

here were sixteen other counts in the indictment, but no ma- "*it ^j not*ao- 

jrial variati(»n in the statement of the offence; the statement of "pear from the 

le interest which she had in the property was varied. Evidence "ces disclosed 

B8 given that H. J. Tucker was entitled to a vested estate in re- " *? ^^f *^"?®» 

• T I n /, , . that the wit- 

lainder to the amount of £600 a-year, and Mabel Tucker proved that <' nesshad any 



^^ 



le was the wife of Colonel Tucker, and mother of Hannah Jane « ?^resT*'^ *°' 

ucker; that on the 18th of April, Yore, who was her ser- Held aho^ 

int man, said be should bring the («r-horse to the forge, as- he re« ^rime was ef- 

aired to be shod, and took it out accordingly ; that some time after, ^^<^^^ ^y me- 

" * naces of per- 

9r daughter went out to nde, accompanied by another of the traversers, sonal injury, it 

is an offence 

within the 33d, 

and not ^ ithin the '22d sectiou. 

2 R 
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1839. ^ B^® ^^^^ accustomed to do ; that she gave no consent to her daughter! 
marriage, and if any such took place, that it was against her will ; that 
she had on that day the care and possession of her child, who was under 
eighteen years of age ; that she afterwards heard of the marriage, for the 
first time, in September following, and that she had YoreVemoTed from 
the house, he demanding her daughter as his wife, and saying she was 
married to him for five months. Hannah Jane Tucker proved, that 
about two months before the 18th of April, Yore spoke to her aboat 
marriage, and she made no answer; a few days before the IBtb, he again 
asked her to marry him, when she said she would tell her mother, upon 
which he threatened to take her life if she told her mother ; the same 
was repeated next day, and she refused to marry him, upon which, he 
said he would shoot her if she told her mamma ; on that evening he told 
her that she should go next day to Flood^s (a public house in Paradise' 
row) ; on the following morning he threatened her again if she did not 
marry him, and desired her to go towards Paradise-row, when she rode 
out ; that under the influence of these threats she did so, and on her 
way she met him, and went to Flood's, where the other traversers were, 
and with them went to a degraded clergyman in Smithfield, where she 
was married; she afterwards returned home. In her cross-examina- 
tion she denied that Yore had ever taken the slightest liberty with her. 
For the defence, a Roman Catholic Clergyman was produced, and he 
swore, that subsequently to the marriage. Miss Tucker called upon him 
two or three times, and urged him most earnestly to marry them, and 
that the impression she left upon his mind was, that Yore being a Ca- 
tholic, she did not think the previous marriage was binding upon him. 
When she was cross-examined as to this, she stated she acted under the 
same influence of intimidation as when she went to be married, and 
that she went there by Yore's directions. 

When Miss Tucker was produced, counsel for the traversers objected 
that she was incompetent upon two grounds, first, as being the wife of 
Yore ; and secondly, on the ground of interest. The learned Judge re* 
served tliese questions for the consideration of the court ; and upon the 
conclusion of the case for the prosecution, the counsel for the traversers 
submitted that the indictment was not sustained, as it stated a case of 
fraud, and the evidence proved a case of force, which objection the 
learned Judge also reserved ; and in his address to the jury he told 
them, that the fraud in the statute was not confined to the daughter 
but extended to the mother, and the statute would apply even if the 
daughter co-operated in practising the fraud upon the mother. If thej 
believed Miss Tucker was taken by constraint, then the crime would 
not be within the section of the statute under which the indictment wa* 
framed, and they should acquit the traversers. To this direction 
counsel for the traversers also objected, that upon the second gro 
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above stated, he should have directed an acquittal, and this objection 
was also reserved, and subject to these objections a verdict of guilty 
was recorded.* 

Mr. Holmes upon a former day obtained a rule nisi to set aside this 
Terdict ; against which 

Mr. Mticdonagky with whom was Mr. Smith, Q. C, now shewed 
cause. — The competency of Hannah Tucker, otherwise Yore, is to be 
tested by the record, not by the evidence she gave. There is no doubt 
about the general principle as to the evidence of husband and wife for 
and against each other : first, that they cannot give evidence for one 
another, on the ground that they are one and the same person in affec- 
tion and interest ; and secondly, they cannot g^ve evidence against one 
another, because of the implacable dissension which might be caused by 
it, 2 Hawk, Pleas of the Crown^y c. 46, s. 67. The grounds on which 
their evidence is thus excluded are important ; and also the exceptions 
which have been allowed to this general rule. The present case is an 
exception to this rule upon three grounds ; first, because the rule does 
not apply to a person who is a wife de facto and is not a wife dejure ; 
secondly, upon the principle of necessity ; and thirdly, because the de« 



1839. 




• 1 G^. 4, c. 34, 8. 22, enacts, 
*• That if any person shall by force, 
'* take or carry away any woman or 
^giri against her consent, with 
^ intent that such person or any 
^ other person shall marry or de- 
" file her, every such offender and 
** every accessary before the fact, 
^ shall be guilty of felony, and be* 
" ing convicted thereof shall suffer 
'* death as a felon." 

22 s. enacts, " That when any 

'' unmarried girl under the age of 

''IS years, shall have any interest 

''whether legal or equitable, pre- 

"sent or future, absolute, conditio- 

"nal or contingent, in any real or 

"personal estate, or shall be an 

^ heiress presumptive or next of 

'*kin to any having such interest, 

'Sfany person shall fraudulently 

** allure, take or convey away, or 

** cause to be allured, &c., such girl 

^ out of the possession and against 

*'* the will of her father or mother 

** or of any other person having the 
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lawful care or charge of her, and 
shall contract matrimony with 
her, or shall defile her, every 
such offender shall be guilty of a 
misdemeanor, and being convict- 
ed thereof shall be liable to im- 
prisonment not exceeding three 
years and shall be incapable of 
taking any estate or interest legal 
or equitable in any real or per- 
sonal property of such girl ; and 
such property shall upon such 
conviction, be vested from the 
time of such marriage in such 
trustees as the Lord Chancellor 
shall appoint, for the sole and se- 
parate use of such g^rl in the 
like manner as if such marriage 
had not taken place." 
40 s. '* Persons who shall coun- 
sel, aid or abet the commission 
of any misdemeanor punishable 
under this act, shall be liable to 
be proceeded against and punish- 
ed as a principal offender.*' 
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Messrs. Holmes and Fitzgibhon, contra, — The conyiction is contrarj 
to law, illegal evidence having been admitted; and the charge oft&e 
learned Judge being incorrect in point of law. This conviction bas 
been had upon evidence, part of which was admissible under the S2d 
section, and part under the 23d section, and by blending the law opon 
the crimes in these two sections. To constitute the offence in the 22d 
section there must be force ; physical force is not alone meant : but opoiL- 
the sound construction of the statute, moral force is included ; threats 
physical force ; and if a case of that description was made out, it woolc 
Gome within the 22d section. If a party say he will shoot another 
less that other will do a certain act, and the latter is thus deprived ol^F 
free agency, the act done must be against the will of the party ; and l f 
force in the 22d section comprehends mental force as well as pbysicaL, 
there is an end of this case. Evidence applicable to the 22d sectioKB. 
was admitted, and which was totally inapplicable to the 23d section ^ 
that section not contemplating force of any kind. The words of it are^ 
<* if any person shall fraudulently allure, take, or convey away :** does i^ 
say against her consent ? No ; and whether you apply the word ^* fraim— 
dnlently" to the mother or to the daughter or to both, it is manifest 
does not apply to force physical or mental. To " allure** by force is 
contradiction in terms, and it would be monstrous under this section 
send to the jury evidence of force. Then the words '^ and shall contract 
matrimony with her" occur : there is no offence without a marriage— ^^ 
void marriage is nothing; and if there was not a marriage dejure as well 
as defactOy the crime has not been committed. If this marriage is within 
the 9 &. 2, c. 11, the offence is not committed. The statute contem- 
plates a valid marriage, by vesting the property for the future in the 
Lord Chancellor. The object was, not only to guard against tho ofiencer 
by punishment, but also to deprive the offender of the fruits of a legs/ 
marriage. The ground for admitting the evidence in Fulwoods Case, 
and also in Brown's Case(a) was the existence of force in these cases, ao(f 
so it is expressly stated in Hale P. C 301 ; and in tho same book it 
is stated, that if the wife subsequently assented to the marriage, althoogk 
married by force, she would be an incompetent witness ; and is tltere 
not in this case abundant evidence of subsequent assent, in her entreatiei 
to the Rev. Mr. Yore to marry them again ? The next ground of Min 
Tucker's incompetence is this, that upon producing the record of convic- 
tion, she is entitled to have this property vested in trustees, for her sole 
and separate use. It has been contended that this evidence is admissible 
upon the ground of necessity ; but no such necessity has been shewn to 
have existed in this case. If the case rests upon force practised opon the 
daughter, or upon fraud practised upon the mother, there would be dear 



•% 



(fl) Hale P. C. 301. 
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evidence withoat Miss Tucker : the mother wonld be competent to prove 
fraad upon herself, and there were persons cognizant of all the transac- 
tions left out of the indictment, who could have proved every thing. 
[Burton, J. It is not necessity in the particular case.] — No ; but the 
j^ound of the exception only goes to this, that in a particular class of 
cases, the wife may be the only witness, and that the general principle 
would prevent justice unless this exception was allowed. To prove a 
fraud practised on the mother, it is not necessary to produce the wife ; 
and when the proposition is laid down, it must be applied to the parti- 
cular offence, and thus the evidence is admitted in cases of rape ; and 
it will only be admitted upon the ground, that if excluded, there would 
be a general failure of justice in the particular offence. In Rexv, Locker 
(a), the wife would not be admitted to give evidence in favor of her 
husband on an indictment like the present ; and it is established in a 
number of cases that the principle is the same, whether the wife is pro- 
duced in favor of or against the husband. It was so ruled in Rex v. Ser- 
jeani^ in a case like the present where the testimony of the husband 
againsthis wife was rejected, and this case was not cited in Rex v. Wake' 
field. The indictment in Wakefielcfs Case was for a forcible abduction. 
Serjeant Frost stated that he opened acase of force.* Even after the relation 
of husband and wife has ceased by divorce or death, they are inadmissible 
to prove for or against one another, Doker v. Hosier (b) ; Rex v. Frede^ 
rick (c) ; Rex v. Smith (d). And this, where the accused even consented 
that his wife should be examined against him, Barker v. Diane (e). In 
Itex V. Hood (/), the wife was held inadmissible to prove an alibi for a 
prisoner not her husband, but a co-defendant, which shews how far the 
courts have carried this principle. In all cases of bigamy, the first wife 
is inadmissible ; and also in cases of high-treason ; Anonymous (p), and 
1 Hale's Pleas of the Crown^ 30 1 , 660, 66 1. In cases of bankruptcy she is 
not admissible to prove bankruptcy, and even where by late acts she is 
made competAit, it does not extend to that, or to an indictment for embez- 
slement. There is an exception to cases affecting her person and liberty, 
but that means force upon the person ; and in Lord Audleys Case(h) there 
was a capital felony committed on the wife. In assaults also she may 
swear the peace against her husband, on the same principle, Rex v. 
Azire{i ), but this is on the ground of force ; and even in such cases the 
wiiFe would not be competent unless the force was continuing, Fulwoods 
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• That part of the charge waa afterwards given up — there being no evidence to 
ruttain it. 



(fl) 6 Esp. 107. 
(c) 2 Str. 1096. 
(0 Lec't) B. 264. 
(q) Brownlow 47. 



r6) Ry. & Moo. N. P. C. 198. 
(rf) Moo. C. C. 289. 
Ul Moo. C. C. 281. 
{h) 1 St. Tr. 387. 
r») 1 Str. 633. 
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Case (a). There is nothing to shew this was not a legal marriage u^ 
less they resort to force ; such marriages have been held marriages 
jure in prosecutions for bigamy ; and if she be held admissible, it most tp^ 
as the lawful wedded wife of Yore. — [Crampton, J. Do yoo class 
riages within the 9 G^. 2, c. 11, as marriages dejure f] — The marrii 
under that act may be a valid marriage, and at worst, is a voidable miT'^-- 
riage — [Bl'kton, J. A voidable marriage is a marriage dSpyiire.]— Ii0 
is prima facie good until dissolved, and if issue was born and one of th^ 
parties died before it was dissolved, under 9 G. 2, the issne would b^ 
legitimate. It is only a marriage effected by force that can make th^ 
wife competent ; such were the marriages in Hale^ and if the marriage is 
the present case was such a marriage, the crime is within the 22d awK 
not within the 23d section. — [Cramptox, J. The 23d section obviousljf 
intends a valid marriage, for it uses the words " her sole and separate 
use.*'] — The next ground upon which Miss Tucker's evidence was inad- 
missible is, that she was deeply interested in the result; and upon tluL:8 
ground incompetent upon a well known rule. Where a party seeks tC3 
procure a conviction, in order to got back her property, that party hajB 
been hold iiicoinpetont, ytVo: v. Williams {b\ A person who has an 
interest may be niado competent by the- words of the act, and thou 
under 28 Hen, 8, c. 10, a party robbed is entitled to a restitution of hii 
property, upon prosecuting the felon to conviction. A person npoo 
whom a forgery was committed was incompetent to prove the forgery 
nntil the 9 6r. 4 c. 32. A party may be held competent in a case where 
he could not use the record of conviction for his benefit in a civil action. 
A conviction for deer stealing was quashed, because the same penoB 
was both informer and witness, and was entitled to a part of the penaltf, 
Rex V. Tilly {c). In Hex v. Cole ((/), the informer was allowed to gife 
evidence, because the acts under which the information was brooglrt 
left a discretion in the court to inflict corporal punishment or impose i 
fine, and the objection of interest was held to go to his credit merely. 
In revenue cases it has been necessary to make the ofiicers competent 
by statute. The same principle was recognised in Rex v. Wan^ 
worth (c) ; Rex v. The Inhabitants of Ferrington (/), and Hampdat 
case {g)» The bail to an action have been held incompetent witneues 
for the defendant. The next ground upon which the traversers an 
entitled to a new trial is, that the charge of the learned Judge was cal- 
culated to mislead the jury. The direction as to whether the case wai 
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(cj 1 Str. 31(?. 
(.) 1 B. & Al. 63. 
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a case of fraud or of force is not quarrelled with ; but the objection is this, 
(bat the fraud which they were to find. upon was a mixed fraud on both. 
If the construction is, that, to bring the case within the statute, the fraud 
most be upon the mother, it would be wrong to leave to the jury any 
thing;' with respect to fraud upon the daughter ; and vice versa. Unless 
yoa hold that the fraud contemplated by the statute, was fraud upon the 
motlier or daughter or both, the direction of the Judge was wrong, and 
iftbe fraud contemplated exclusively one or other of them, the charge 
of the learned Judge was calculated to mislead the jury. If the fraud 
mos^ be upon the daughter, then there was no evidence to go to the 
jory. — [Burton, J. If there was evidence of fraud upon the mother and 
also apon the daughter, would that vitiate the verdict ?] — It would be 
impossible then to say what the jury found upon ; they may have found 
opoii fraud practised upon the daughter alone, which is against the entire 
evidence of the case, which proved a case of moral force, the apprehen^ 
sioD of physical force, and was within the 22d section of the statute. 
[Ckampton, J. Do you think a threat to shoot, without stating time 
or anything of that sort, can be construed force ?] — It is moral force, if 
it effects the object for which it was used. — [Perrix, J. Is it force 
within the 22d section?] — If it be not force within that section, it cer- 
tainly is not fraud within the 23d section. As to the cases which have 
beewk cited j in Hex v,Twi8elden(a)f it does not appear that the wife was 
produced as a witness at all ; iu Rex v. Makariney (b), it does not ap- 
pear that the witness had any interest in the result ; the Queen v. Setoel 
wi^ a usury case, and does not apply ; Foxs case is clearly distinguish- 
able upon the ground, that a party cannot deprive the public of his tes- 
tiO[iony by his own act. In the present case, the interest is not created 
^y tbe witness, but follows directly from her testimony. 

> 
^f r. SmUhy Q. C, replied. — The wife is a competent witness against 
her basband in all injuries of a personal nature, 2 Russell on Crimes^ 
606^ and 2 Stark, on Evidence^ ^O^, note y. In the cases tried under 
the abduction statutes in England, the objection on the ground of inte- 
r^^t was just as strong as in the present. In Fulwoods case (c), tlie wife 
b^ a fortune of £1 30") ; and in Browne s case(d), she had £5000, which 
o^ marriage vested in the husbands, and although the e£Pect of the con- 
victions was to restore these sums to them, no objection was made as to 
the competency of the wives upon this ground. It is said the present 
case is not governed by these cases, because the marriage in those cases 
was a marriage de facto and not dejure : but the answer to that is, that 
whether the marriage was de facto or dejure^ was only learned from licr^ 
testimony when given — [Pcrrin, J. The indictment in these cases 
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ciitorgod force, while the present charges fraud against the inother.]- — - 
In those cases that distinction was certainly observable, and in allth^ 
cases prior to Wakefield s case ; bnt the existence of force is not theonlj 
reason given for admitting the evidencein Browne s case; bat oneoftb^ 
strongest grounds of the decision is, the necessity of the case. Thela^ 
upon this subject has been settled by Wakefield's case, the count f»i 
force having been abandoned, there being no evidence to sustain i& 
Serjeant's case is quite different, the charge being for procuring a mar- 
riage; here it is for ^'conveying away,*' which is a personal injury to th« 
child. On the ground of interest this principal is well settled; tha.' 
where a statute law could receive no execution unless a party interested 
wore a witness, there he must be allowed ; and when the statute cai 
have no proof but by the person in interest, tliere the rules of the com 
mon law are presumed to be laid aside by the statute, that it may hav^ 
its effect; Gilbert on Evidence 114, and also the case of Ileward w 
Shipley (a), where Lord Ellenborough says <* the statute has given 
a parliamentary capacitation to the witness ;*' and so lias the statute i 
the other case, for if her testimony were not received, there would be 
complete failure of justice. There is no dispute about her competeno 
to prove the offence described in the 22d section ; and the legislatur 
never could have intended to exclude her testimony, where from thi 
nature of the crime, the greater necessity existed for it ; and why cannot 
the ground of necei<sity get over the objection of interest, as well as orer 
tlie legal objection arising from the relation of husband and wife ?-[Per- 
RIN, J. Suppose the words of the indictment charged '^defiling'^i'fl- 
stead of " contracting matrimony."] — Just so; who could then prow 
this but herself? there could be no doubt then as to the admissibility of 
her testimony. As to the objection to the charge of the learned Jadge, 
that he did not direct the jury thft the fraud should be practised ujiontlie 
child alone. In Hart v. Aldridge (h) ; Woodward v. Walton (c), and 
Dicluim V. Bond (d) it was held, that parents or masters may maintain 
trespass for seducing or enticing away their children or journeymen, 
which therefore shews that sucli offences are of a forcible nature. Tb« 
effect of the 10 G^. 4, c. 34, and 6 Anne, c. 16, was to make that a cri- 
minal offence, which had been before a civil injury. The 22d sectloiM 
gives the remedy to the child not to the parent ; the 23d section gire ^ 
it to the parent even against the child; and on this part of the 
ment the case of Hayes v. Smit/i (c) is in point. 



Wednesday, May Sth. 



Blsiie, C. J., this day delivered the judgment of the court— Thw case 



(n) 4 East. 183. 

(' ) 2 New Rep. 470. 



ib) Cooper 54. 
(.1) 2 M. & :cl.436. (,) Sm. & B. srs. 
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conies before the court upon shewing cause against tlie conditional 1839. 

)rde r for a new trial, which was obtained by the defendants, who were 
band guilty upon an indictment under the 23d and the 40th sections of 
be ICG. 4, c. 34, against Yore as the principal, and against the other 
rar^Tsers as aiding and assisting him in fraudulently removing Hannah 
an^ Tucker, out of tlie care and possession of her mother, Mabel Tucker, 
lid Txiarrying her. Three grounds have been stated upon which it has 
Ben sought to obtain a new trial : Firsts upon the admission of illegal 
vid <^nce ; Secondly^ upon the misdirection of the learned judge ; and 
hir^ii/f that the verdict was against law and evidence. To sustain the 
rst; ^ound it has been alleged that Miss Tucker was an incompetent 
ritness on two grounds; Firsty as being the wife of Yore; Secondfyy 
s liAvinga direct pecuniary interest in the result, under the provision 
n tlie 22d section of the act, which vests the property in trustees to the 
olc3 and separate use of the wife, on conviction. As to the first of these 
>bj motions to the admission of Miss Tucker's evidence, it is unnecessary 
o discuss it, as the question was decided in Wakefield s case, by the ad- 
nission of Miss Turner's evidence. That case afterwards went to the 
Queen's Bench, on a motion in arrest of judgment, and no question was 
lused as to the propriety of Baron Hullock receiving the evidence of 
ill ss Turner. This case shortly afterwards went to the House of Lords, 
mcl Miss Turner's evidence was again received, on that occasion, al- 
bough objected to. As to the objection upon the ground of interest, 
^y lier property vesting in trustees for her sole and separate use, in rase 
^^ Conviction, it cannot avail, because by 9 6r. 2. c J 1, such marriage is 
'oid, on certain proceedings being taken within a certain time. Whe- 
^<^t- or not such proceedings have been commenced we do not know, but 
•"^ cannot presume that they have not, and if they have been, they must 
^® Successful. The rule that a party who is interested in the result can- 
'**t 1)6 a witness, is subject to this objection, whether the benefit is given 
*y the legislature ; and in the judgment of Mr. Justice Bayley in i?ea; 
'' Williams (a), it is laid down as a rule that '' when a statute confers 
' ^ benefit upon a person who but for that benefit, would have been a 
^^itness, his competence is virtually continued ;" and also " where it is 
|>]ain that the detection and conviction of the offender are the objects 
^C the legislature, the case will be within the exception, and the person 
^^nefitted by the conviction will, notwithstanding his interest be cora- 
ls «tent." There is no doubt of the application of this case, to the case 
^Ojrc the court ; and when we connect the recital of the 10 Car. 1, St. 3, 
1 7, ill the \OGeo, 4, c. 34, there can be no doubt of the mischief which 
^^ latter act was intended to remedy; namely, "the marriage of infants 
•'liQ be inheritors, without the consent of their parents.** As to the objcc- 

(n 9 B. & C. ur>6. 
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tion that the learned Judge misdirected the Jury, In telling them that the 
fraud contemplated by the statute was not limited to fraud upon the 
infant alone ; his Lordship (having read the section) said that the rule 
reddendo eingvla singulis applied to the words in this section, and 
the proper construction was given to this clause. It was then contended 
that the verdict was contrary to evidence ; and that the evidence wii 
applicable to a crime under the 22d, as well as under the 23d section ; 
but the jury were directed if they believed the traversers exercised force 
in e£Pecting the marriage, that they should acquit the traversers. It is 
true according to Miss Tucker's evidence, that the motive by which ilie 
was actuated was an habitual apprehension of violence ; it is impossible 
to construe this force, or adopt the construction pot upon that word Id 
the 22d section, and therefore upon all these grounds the cause must be 
allowed. 



Perrin, J. — I concur in the judgment of the court, but I wish merelj 
to state, that I am against the objection to the admissibility of Mi» 
Tucker s evidence upon the score of interest, because it does not appear 
to me, tliat she has any pecuniary interest under the circumstances dis- 
closed in this case. 

Rule dischaiged 
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EXCHEQUER OF PLEAS. 

Thursday^ January SlsL* 

riCE— TAKING DEFENCE TO EJECTMENT— PART 

AND PARCEL. 

} of The Earl of Listowell and others v. the Casual Ejector. 

ViLLiAM Porter, on behalf of Michael Linehan and four other Where the pre- 

applied that the lessors of the plaintiflP should, so far as regarded be recovered by 

icants, be restrained from proceeding further in the ejectment ^^ ^■'d^*"*^bed 

Eiuse, until they had declared for lands in their possession. The in the declara- 

on whose behalf the present application was made had been ^^^^^ J ^°"he 

rith the ejectment, which purported to be brought for the reco- land»of A.,and 

1 1 J ^***^ person in 

part of the lands and commons of Ballygrogan, part of the lands possession 

mons of Lisavoura, and part of the lands and commons of Lisard. ^^**J?'* ^^^™ ^y 

' * another name, 

Itcants denied that any part of the lands and commons in the e. .9 , the lands 

It described was in their possession, in as much as they insisted p^^ conrsc^for 

lands in their possession were part of the lands of Toureen^ and ^^^^ person in 

possession, 

Y had been so known and called from time immemorial. To who has been 

themselves being prejudiced by the ejectment with which they ^e*"^'^** ^^t" the 

I so served, they called upon the attorney for the lessors of the ejectment, is 

by notice, to declare for lands in their possession, in order that u f^r ^eMnds 

^ht, separately, or otherwise, take defence to the action, and ^^ ^m i° ^^» 

1 111 1 . . • -^T I . t possession of 

be enabled to protect their rights. No answer havmg been re- the defendant, 
to that notice, the present application became necessary. — decl wat^on *^^ 
FATHER, Baron. Have these parties taken defence?] — They ejectment the 
:. — [Penxefather, Baron. Defence ought to have been taken 
fiis application was made. The proper course, in a case like the ^ party can- 
where obviously the question is one of *' part and parcel,'* is to sorofthcplain- 
ence for the lands of A. B., in the possession of the defendants, J*^ *® ,^^.^*'''® 
I the declaration in ejectment the lands of C. D.] — The fol- possession un- 
cases in the Queen*s Bench seem seem to sustain the present defenc*.*^^ *^" 
on : Murphy^ dem. Roberts v. Furlong (a) ; Lessee JSliioit v, the 
Ejector (b), — [Penne father. Baron. The latter case was an the practice in 
on, after judgment, to be restored to the possession of the pre- this country, a 
Applications like the present, at one period, were somt* times been served 
this court, and it was stated that there was some uncertainty in ^^^^^ "and'Tho 

takes defence 
thtTftn, is (leenu'd to be in possession of the premises sought to be recovered hy the ejict- 
ment. It is not necessary at the trial to give evidence of his possession. 

• Hilary Term. 
(«) 2 H. it «. 648. 
) Ale. & Nap. 142; and *cc Lc^su oj TfprnU v. (^uinlan, id, 135. 
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the practice. The court carefully considered the matter, and came to a 
determiqation that the course which I have already pointed out was the 
one which, under such circumstances, should be adopted by a person 
in possession served with the ejectment. The plaintiff has a right to 
call the lands by any name he pleases in his declaration : the defendant 
cannot oblige the plaintiff to call lands B., which he chooses to call 
A., insisting that this is their proper name ; neither is the person in pos- 
session bound to adopt the name given by the plaintiff : he may insist on 
his own name, and to attain this object ought to take defence fur the 
lands of B., called in the ejectment the lands of A. If, after defence 
shall have been taken, in the manner I have mentioned, it should be ne- 
cessary to have the declaration rendered more precise, as I rather think 
it will not, the parties may then apply to the court] — We wish the 
plaintiffs to be estopped from denying that they are proceeding for landi 
in our possession. 



Pennefather, Baron. — The order sought for is unnecessary for tbu 
purpose, and improper. According to the practice in this country, a 
party who has been served with the ejectment, and who takes defence 
thereto, is deemed to be in possession of the premises sought to be reco- 
vered by the ejectment. It is not necessary at the trial to give evidence 
of his possession.* 

No role. 



* Note.— In England, the practice 
in this respect, although formerly 
different, is now the same as in this 
country. By a general rule of all 
the English courts, the cnteringjinto 
the consent rule in ejectment has 
the effect of admitting the defend- 
ant to be in possession at the time 
of the service of the declaration. — 
See this rule, Q. B., i, B. Sf Aid 
196 ; 2 ChiL Rep. 375, 379 ; C. P., 
:y Moore, 310; 2 B, <S* B. 470; 
K., 9 Price, 299. Before that 
rule the lessor of the plaintiff, in 
England, was bound at the trial to 



prove the defendant in possession 
of the premises which he songht to 
recover, although the defendant 
had entered into the general rule, 
if the latter contested his pos- 
session : Goodright denu Batch ?. 
Rich, 7 T. R. 327 : but, according 
to the practice in this country, the 
taking of defence for the premises 
as stated in the declaration, has al- 
ways been held to amount to an ad- 
mission, that the defendant is in 
possession of those premises. See 
Murphy d, Roberts v, Furhng, 2 
U. 8f B. 550. 
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TITHE COMPOSITION— CERTIFICATE, FORM OF. 

Lodge t;. Creaohe and others. 

Action of debt for five years* tithe composition, due to the plaintiff as Where the rec- 

rector of the parish of Rathsaran, in the Queen's county. The case was ^Jh ^was*^ the 

tried before tlie late Lord Chief Baron, at the sittings afler Michael- sole claimant 

mas Term, 1837. Besides proof of the plaintiff's induction as clergy- jieid, that' a 

man, it was proved that he had acted as the officiating minister of the f^'^jjlu*^ °^. 

parish for several years, and as such, had received the tithes, which, it position under 

appeared, had not been claimed or demanded by any other person. The 99^ ^ 25 w^ 

defendants were proved to have been in occupation of the lands men- eumciently 

tioned in the Applotment Book, and in respect of which the plain- though' it did 

tiff sought to recover the composition, during the entire period com- ""^^^J'^^^^'^^!! 

prised in the plaintiff's claim. The certificate of composition, produced to whom such 

and proved, was in the following form : — any^rdon*^'^ 



" We, Peter Roe and Thomas White, commissioners, duly appointed thereof, was 

«--j J J i.^ -r-. X- . _-j- ._ .1-. M.x^ i..,^. payable. 



c< 



and sworn, nnder and by virtue of an act made in the 4th year of the 
reign of King Geo. 4, entitled" (stating the title of the act), " to as- 
" certain and fix a true and just composition for all tithes arising, grow« 
ing, yielded, or payable within the parish of Rathsaran in the Queen's 
county, do hereby certify, that the true and just amount of composi- 
tion for all tithes whatsoever, within the said parish, is £130 British 
" currency by the year :-and we do further certify that the average price 
" of wheat,being the corn principally grown in this country for a period 
*' of seven years, ending on the Slst December, 1821, is 20s. per barrel." 
« Dated this 24th day of April, 1826. 

" Peter Roe, \ Commis- 
" Thomas White, J sioners " 

Defendants' counsel objected to the certificate, inasmuch as it did not 
state to whom any portion of the tithe composition was payable, nor did 
it name or decribe the clergyman. The Chief Baron reserved the ques- 
tion as to the validity of the certificate for the court. 

An objection was also taken at the trial to the form of the applot- 
ment ; but the latter objection was not relied upon in the court above : 
— verdict for the plaintiff. 

The Lord Chief Baron reserved liberty to move to have a non-suit 
entered, if the court should be of opinion that the points saved were in 
favor of the defendants. 

Mr. Hatchelly Q. C, for the defendants, now moved to have a non- 
suit entered pursuant to the reservation at the trial. The certificate is 



316 



CASES IN THE EXCHEQUER OF PLEAS. 



1839. 



LODOB 
CUCAOIIE. 



clearly defectivo for the reason assigned at the trial. The 4 G^. 4, c, 99. 
s. 25, requires the commissioners to sign a certificate according to the 
form in the schedule to that act annexed, which certificate should 
not only state the amount of composition payable in satisfaction of ill 
tithes in the parish, but should also state <* in what proportions mch 
" composition shall be paid or divided to or amongst the party or parties 
*< entitled to such tithes, or any particular share or proportion of such 
<Uithes." — [Pennefathbr, Baron. Is there any claimant besides the 
plaintiff? For, as the rector is prima facie entitled to the whole of the 
tithes, he is also entitled to the whole of the composition. The claose of 
the 25th section, which has been referred to, as well as the form of ce^ 
tificate given in the schedule, apply to those cases only in which the 
tithes are divisible amongst different claimants.] — Although the tithe 
may belong to one person only, still that person should be named in the 
certificate, otherwise it would be necessary to bring in aid matters in 
pais to shew the validity of the certificate. Also by the 35th section 
of the same statute it is enacted that the assessment or applotmeot 
shall state and set forth the proportions in which the composition shall 
be payable by the occupier or owner of the land, ^< to and among the 
'* several persons entitled to such composition, or any part thereof, ic- 
<* cording to the certificate therein before mentioned.*' 



The Court. — That is substantially the same objection. 

Mr. Brewster, Q. C, and Mr. Walter H. Griffith, coia^o.— There is 
nothing in the form of certificate given in the schedule of the act, to shew 
that where there is but one party entitled to the tithe that party sfaoaU 
be named. It is not necessary that the form of the certificate shonldhe 
in every case the same, for by the 25th section it may be in *' such other 
form as the nature of the case may require." By the 28th section, is 
given a power of appealing from the certificate; and by the 3 1st section it 
is enacted that the certificate, if unappealed from, shall be " condoiire 
evidence of the amount of such composition." It is remarkable that the 
statute does not say that the certificate shall bo conclusive evidence of 
the title of the party claiming the composition. The law names the 
rector as the party prima facie entitled to the tithes of the psrish» 
1 Black Com, 384, and possession by the receipt of tithes is soffieieet 
evidence of title as rector, Jones v. Waller (a). The words of the 25th 
section are merely directory, Cassamajor v. Strode {hi) ; The Kipg ^• 
Tlie Justices of Leicester (<•). *• 



Mr. James Plunkett, in reply. — As the right to tithe composition w 
liquidated by statute, the party who seeks to enforce* that right must 



(rt) 1 Jonew's Ex. Rep. 300. 

(p) r B.& Cr. 12. 



eft;. 5 Sim. 8r. .. 
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ing himself within the provisions of the statute, per Lord Mansfield, 
mn y. Green (a). — [Pennepather, B. In that case the question 
>8e upon a variance in the description of a statute which was the very 
indation of the action.] — Without the aid of the statute 4t G.4t c* 99, 
I plaintiff would have no right to nudntain this action. From a ool« 
:tive view of the various sections of that act, it is manifest that the 
mmissioners are supposed to be c<^isant of the person to whom the 
he is payable. If the certificate were held good in this case it must be 
aally so in every other, and then the form given in the schedule 
»uld be to a great extent repealed. — [Pbnnbfathbr, 0. By no means, 
* we are diposed to confine our judgment to the case of a single claimant] 
The enactment in the 25th section uses the word '* shall,'' which has 
en held compulsory, Davison v. GiU (6), and the commissioners are 
t at liberty to vary the form given in the schedule at their option, 
^Loughlin v. Galbraith (c). It is not allowable to travel out of the oer- 
[cate, for the purpose of either adding to or qualifying it, Bradshaw, 
ppellant v. StannuSf Respondent (d); Ashe v. Locke (e). 
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The Court.* — We think upon the whole of this case, that the plain- 
' is entitled to judgment. This being the case of a sole claimant, and 
3 presumption of law being that the incumbent is entitled to the tithes, 
i see nothing in the provisions of the act of parliament, which have 
en referred to, requiring that in such a case the party to whom the 
he is payable should be named in the certificate. The title of the in- 
mbent to the composition is just as good as his title to the tithes, if he 
m entitled to the entire tithes before the act was passed, he is equally 
titled to the entire composition since. By the tithe composition nift% 
9 thing is substituted for another — the tithe composition for the tithe 
elf; but the former is g^ven to the person who was previously en- 
ed to the latter ; the same intendment ought, therefore, to be made 
favor of the party claiming the tithe composition as would have 
Bn made in favor of the party claiming the tithe. The provisions of 
i statute relied upon by the defendants* counsel, have reference to 
me cases only in which the tithe composition is payable to different 
rsons and in different proportions. We would go the length of bold- 
ly that a payment of the composition to the present plaintiff would be 
protection against the demand of any other claimant, inasmuch as it 
mid be a payment to the person, who, by intendment of law was en- 
led to the tithes of the parish. For these reasons, we think that the 
ints saved should be ruled with the plaintiff. 

(a) Cowp. 476. (6) 1 Eaat. 71. 

(O 2 H. & B. 533. (d) 6 Law Bee. 2 Ser. 191. 

(e) Crawf.Sc Dix. 14. 

a 

*. PENf^EFATUER, BaroD, aud UicUARDS, Baron. 
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TITHE COMPOSITION— APPLOTMENT, VALIDITY OF- 
DISCONTINUING SUIT, under I & 2 VicL c. 109, s. 1. 

The Rev. Mathew Purcell v. Hakdiko Wigmore. 



Where an ap- 
plotment book 
stated the 
qunntitj of 
land contained 
in each of seve- 
ral holdings, 
and the gross 
amoant of the 
tithe composi- 
tion charged 
thereon respec- 
tively, but 
omitted to spe- 
cify the acre- 
able amount of 
such composi- 
tion — iklu, 
that the ap- 
plotment was 
not therefore 
invalid. 

In an action 
for tithe com- 
position, where 
the defendant, 
previously to 
the commence- 
ment of the ac- 
tion, had pro- 
mised to pay 
the debt de- 
manded, and 
on former oc- 
casions had ac- 
tually paid the 
composition for 
the same lands 
—Hvid, that it 
was not open 
to him on the 
trial to object 
to the validity 
of the applot- 
ment. 



Tki« was an action of debt, for foar years* titlie composition, ending 
on tlie Ist of November, 1837, payable oat of the lands of Dallynons 
South, in die parish of Dung^ourney, and county of Cork. The plain- 
tiff claimed as rector. The case had been tried at the Summer As- 
sizes of IS3S (for the county of Cork), before Mr. Richard 3Toorey Q.C* 
Verdict, for the plaintiff, £129 iSs., with liberty to the defendant to 
move for a non-suit, if the conrt should think the applotmcnt invalid, and 
with further liberty to move to reduce the amount of the verdict, if li 
court should think that, on the evidence, the plaintiff was entitled t 
charge the defendant for only 82 acres, instead of 253 acres, the quao 
tity for which the plaintiff (at the trial) insisted the defendant 
chargeable. 

Mr. S. CuppifigeTy for the defendant, had, in Michaelmas term, 183 
obtained a conditional order, according to the liberty reserved at th. 
trial, and the case now came before the court for argument.* 



Mr. Coppingfiry for the defendant, being asked by the court what 
the objection to the applotment, stated, that it did not specify any 
able amount as payable out of the lands : that a lump sum was put upon 
each holding, some of these holdings consisting of 100 acres, or mor^ 
and that the defendant was sought to be charged for portions of hold* 
ings, and that it was therefore impossible to ascertain what sum he 
owed; that neither the court nor jury had Uny data from which toforK 
a calculation. 

Tliere was then produced an extract from the applotment booki reU- 






* Immediately after reading the 
conditional order, and before the 
argument commenced, Pknnefa- 
THER, B., intimated to plaintiff's 
counsel, that if the court should 
decide the points saved against the 
plaintiff, they would not permit 
him, after the argument, to discon- 



tinue wit/ioui cosiSi under the late 
act(l &2 VicLc 109). 

The plaintiff's counsel lia\ing 
stated that they hatl made up tbei' 
minds to argue the points savedi 
the Court directed the case to be 
proceeded with. 



-J 



h 



I"! 
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ting to the lands of Ballynona South, 






Ballynona South. 


Contents of 

each 
Divihion. 


Composition 
for each 
Division. 


- 


1 

s 
a 


James O'ConnoT, Esq. 


A R P 
142 


£ 8 D 

10 7 9^ 


No. 1. 


Harding Wigmore, Esq. 


109 


19 10 10 


No. 2. 


Harding Wigfmore, Esq. ? 
MiU Quarter S 


47 


6 3 3 


No. 3. 


4 


Thos. Barry and partners 


107 


10 ]9 3 


No. 3. 






This extract, Mr. Coppinger contended, proved that tlie olijectioa he 
made w^as well fouuded, aud he referred to the evidence of some of the 
ipritnesses for the plaintiff, from which it appeared tliat the value of the 
Imnd varied from Is. to 458. an acre. The plaintiff, at the trial, sought 
to diarge the defendant for the entire of the holdings, marked Nos. 2, 
3 and 4, but he failed to shew that the defendant was liable for the en- 
tire of the several lioldings, and then the only way in which the jury 
could award any specific sum was, by assuming that each acre in each of 
tlie respective holdings was chnrgeablo with the same amount of compo- 
sition. The evidence of the witnesses proved that this assumption was 
Qnfonnded, and therefore the applotment, not affording any criterion for 
deteruiiuing the acreable value, it was not framed in the manner re- 
quired by the 34th section of the 4 G^. 4, c 09, and was altogether ia« 
valid. The plaintiff was not without remedy in this case, for he might 
procure a new applotment, or ho might recover according to the Parish 
ceis or the Grand Jury rates. — [Pekncfatiieii, Baron. Was not such a 
defect as you are describing the subject-matter of appeal to the Quarter 
Seisions?] — The applotment was altogether invalid, and no appeal 
could be had in such a case : the objection is not that some lands had 
been applotted too high, and others too low, which would properly be 
the subject-matter of appeal ; but the objection is, that it is impossible to 
state what the acreable amount is. The learned Judge, in this case, di- 
rected the jury to find that the defendant was liable for 82 acres, at a 
certain acreable rate, although these S2 acres were ma<le up of part of 
No. 4 and part of No. 3, and these two Nos. are assessed at different 
tereable rates ; and, in like manner, the jury were directed to find the 
Mendsnt liable for G2 acres, being pari of No. 4, and the jury were 
obliged to take it for granted that each acre of the 107 acres io No. 4 
^as to pay the same rate. 



PURCELL 
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Chief Baron.^-Wo certainly do feel considerable difficult j in onder- 
standing how the jory made op their rerdict in this case, and we wish 
to hear the counsel on the other side. 

Mr. ColUnSj Q. C^ and Mr. OLboryy for the plaintiffi«-In the ex- 
tract sent ap to the conrt there are four holdings, under the denonuBS- 
tion of Ballynona South. The holding marked No. 1, has nothii^ to 
do with this case. The plaintiff sought to charge the defendant, 
Wigmore, for the composition payable out of the enifxrt of Nos. 2, S snd 
4. As to No. % there is no difficolty, for it was proved at the trial 
that the entire of that holding, containing 109 acres, was occopied, noee 
1832, by Henry Wigmore, the defendant's son, aa a tenant from year to 
year to his father, the defendant, so the defendant was clearly liable for 
the eit/tre of the composition payable out of that holding. Then, as V^ 
No. 4 (the 107 acres), the case stands thns : it was proved, as appeam 
by the Judge's certiBcate, that one Duggan occupied about 62 acres of 
this holding, as a yearly tenant to the defendant — [Court. What be* 
came of the remaining part of that holding, and how can yon say what^ 
onght to be charged for the 62 acres occupied by Dnggan ?] — The re* 
maining part, namely, 45 acres of No. 4, was demised for a term of thre^ 
lives, on the 19th of December, 1835, by the defendant, to Arth 
Ormsby, as appears by tlio Judge's certificate, and Ormsby had been i 
possession from March, 1832, until 1835, as tenant from year to year 
the defendant ; and thus the defendant became liable for the entire o 
Nos. 4 and 3. The demise to Ormsby was of 82 acres, made up of th^ 
45 acres of No. 4, and about 37 acres of No. 3, and then there remains 
only about 10 acresof No. 3 to be accounted for,and these 10 acres had also 
been demised since August, 1832, by the defendant to a tenant, who ac- 
tually produced his lease at the trial, but the attesting witness was not 
present, and so the lease was not proved, and therefore the jury were 
directed not to take these 10 acres of No. 3 into account at all, and thus 
the defendant has been charged for 253 acres, vis., the 109, the 107, 
and 37 out of the 47 in No. 3. — [Pennefatubr, Baron. Then, as to 
the 37 acres, how did the jury fix the amount payable for them?]— 
They found the entire holding assessed at the gross sum of £5. 3s. 2d., 
which was just 2s. 2d. and a small fraction per acre, and they charged tbe 
defendant at that rate. — [Court. That is the difficulty we feel: what 
ground was there for presuming that each aero in any one of the thne 
holdings was intended by the commissioner to be rated at the same 
acreable sum?] — Tliat intention appears from an inspection of the ex- 
tract : the commissioner evidently treated the four holdings as differing 
in quality and acreable value each from the other : this appears by com- 
paring the gross sums, and Uie number of acres opposite to each sum. 
They have distinguished No. 2 from No. 3, charging different avenge 
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le rates, although both numbers are set down in the applotment 
18 in the ownership of the same individual, Harding Wigmore : 
B it appears, from the Judge's certificate, that up to the year 1831 
fendant actually paid the composition for these very lands, and 
hortly before the commencement of the action, the defendant wrote 
ir to the plaintiff's attorney, promising to pay the debt, which let- 
A read at the trial. 



1839. 

PURCELL 

V. 
WIOMORE. 



[£F Baron. — We think the applotment book affords sufficient evi- 
that the commissioners had divided this denomination of land ac- 
\g to its different qualities, and that they meant that the gross sum 
D the holding should be payable at an equable acreable rate, and 
think the applotment is not invalid on the ground suggested : 
the other grounds also, namely, that the defendant has promised 
r this debt, and that he has actually paid the composition on for- 
ccasions, we think it was not open to make this defence at the 

Allow the cause against making absolute the conditional order, 
and let the plaintiff have the costs of this motion.* 

; O^Leary^s Late of Tithe Rent-charges, c. viii. s. 6; and cases in the note to 

p. 190, ibid. 



NISI PRIUS SITTINGS. 

BEFORE RICHARDS, BARON. 

TORNEY'S BILL OP COSTS— WHEN TAXABLE- 
WARRANT OF ATTORNEY— NON-SUIT. 

Dunne v. Tierney. 



18 was an action brought by the plaintiff, an attorney, to recorer a ^^ero a bill 

- -,__ , /. 1 .11 /. rrii 1 • ■ I •!« of costs was for 

I xo7, the amount of a bill of costs. The charges in the bill were conveyancing, 

>ther for conveyancing, with the exception of one item which was yf»^*»theexcep- 

Irawing a bond and warrant^ The bill had not been served pur- which was for 

to the statute. Zu^^^ 

** warrant," — 

. Fitzffibbon and Mr. •/. Z>. Fitzgerald^ for the defendant, submitted « warrant" be- 

le plaintiff should be non-suited, inasmuch as ho had not proved a !°^ ^ ^^^^? 
• , * item, subjected 

« of the bill of costs, pursuant to the statute. If in a bill of costs the whole bill 
is a single taxable item, the whole of the bill becomes taxable. Hill ^d*Sw^fore 

in an action on 
such a bill 
which ha8 not been oervcd pursuant to the statute, the plaintiff will be non-suited. 

Where in an action by au attorney fur codt^, it appeared that at the time of the business 
being done htj had a partner : //tVd, that the non-jciiuder of the partner as a co-plaintiff, 
was a ground of nou-suit. 
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DUNNE 
TIERNEY. 



V. Humphreys (a). In the present bill there is one tauiUe item, namely 
*< the preparing the warrant," and in as moch as the bill has not been 
served the plaintiflP must be non-suited, Wild v. Cfawfofd(b) ; Findan r. 
Bourn (c) ; James v. Child (d) ; IVUson 7. Gutteridgt(js). 

Mr. Brewster^ Q.C., and Mr. H. Marileyy for the plaintiff, ooatender/ 
that the cases cited did not apply. Those cases arose in England, where 
the '< warrant" is a di&rent instrument from the one mentioned io the 
present case. There, it is the instrument authorising an attorney to 
commence or defend an action ; but here, it does not appear what tbe 
'< warrant" mentioned in the bill of costs was for. 

Mr. Fitzgerald. — Tlie character of the ^' warrant*' in this case soffi- 
ciently appears from the charge in the bill. It is the usual warrant at- 
tached to a bond, and is in its nature a plea of confession. It empewen 
an attorney to appear for the obligor in the bond, and confess a jad^* 
ment against him. It is an instrument executed with the idew of a pro* 
ceeding to be taken in court. 

Richards, B. — 1 feel coerced by the authorities relied upon by ooon- 
sel for the defepdant ; but if the plaintiff's counsel wish it, I will let the 
case go to the jury subject to the point. 

It, however, subsequently appearing that the plaintiff had a partaer 
at the time the business mentioned in the bill of costs was doing, tite 
defendant's counsel insisted that the latter should hare been a oo-^aio- 
tiff ; and that the non-joinder of a co-plaintiffwasa groond of non«foi^ 
EcclesUm ▼. Clessham (f) ; CaMU r. Vaughan (^). Whereupon, 

The plaintiff was non-suited. 

(a) 3 Bos. & Pul. 343. (5) £ Stark. 338. 

(c) 4 Campb. ^, (d) 8 Crom. & Jer. €7S ; 8. C. 9 Tyr. 738. 

(f ) 4 D. & R. 736. (/) 1 Wnw. Saond. 164 imMtet. 

(^) lb. Sai ft. n. 4. 
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QUEEN'S BENCH. 

Friday t May 24/A. 

PLEADING— SPECIAL DEMURRER— NEW FORMS IN 

ASSUMPSIT. 

Mills t;. Bamfield. 

A$^rTMPSiT. — The declaration in this case contained, first, a coont upon Where in 
a bill of exchange, in the usual form, against the defendant, as acceptor werethree spe- 

of the bill; tw'o other counts airainst the defendant as the drawer of cial counts in 

1 II. the declaration 

two other bills: these counts merely stated the facts as to the drawing on bins of ex- 

and accepting of these bills, and did not aver any promise or under- gjjj^^ut he- 
taking on the part of the defendant to pay them : there was then a fourth ing against the 
count, commencing, ** whereas, also," and alleging that the defendant acceptor of a 
was indebted to the plaintiff in a certain sum, for " money lent,** and ^*f^» a^^a^^ 
10 so much for ^< goods sold and delivered,'* *' money paid,** hc^ and third asdrawer 
concluded thus, "and therefore the said defendant, afterwards, &o., JiUgV^andften 
at, &C., in consideration of the last-mentioned several premises respect- the common 
ively, then and there promised to pay the said last-mentioned several the first count 
monies, respectively, to the said plaintiff, on request, yet he hath disre- <^ontained the 
gardcd his said last-mentioned several promises, and hath not paid any to pay, accord-' 
of the monies, or any part thereof, to the said plaintiff's damage of j^"^ %c.-^ and 
£300,** &c The defendant pleaded non assumpsit to the first and last no promise was 
counts of the declaration, and demurred to the second and third counts, the second or 

and assigned the following causes of demurrer: first, that in the second '***'^' ,*°^ *^® 

, , . general con- 

and third counts it is not averred that the defendant made any promise clu8ion con- 

or undertaking to the defendant; second, that it is not averred that he ^p,^ '^lastr 

promised or undertook to pay the said bills of exchange mentioned mentioned;" 

therein ; third, that the plaintiff having declared against the defendant cial demurrer 

in an action of trespass on the case, on promises, in the first and last *** j*^!|,!?^°°^ 

counts^ does not, in the third count, aver any promise to have been made counts, for not 

by the defendant, and yet he joins and unites the said third count in the ^^i^!^°hat^the 

«aid pleading or declaration with the said first and last counts ; fourth, fz^eneral pro- 

a similar cause, for joining the second count with the first and last; conduflion ex- 

Rfih, that in the breach it is averred that the defendant has not paid any *eQ<ied ^ theiw 

counfc*, not- 

af the said monies in the said declaration mentioned, or any part thereof, withiitanding 

E^nd yet the plniiitiff hath not averred that the defendant undertook or «*iL^mention- 

l^romised to pay the monies in the second and third counts respectively ^^•'' 
rnciitioned, or any part thereof. 

2 u 
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1839. ^^1*' •Pontes Robinson^ with whom was Mr Baker^ for the dcrnarrer.^ 

^v^"^*^ This is an action of assumpsit, and any of the counts which are withoot 
MILLS. ^ formal allegation of a promise are certainly bad, at least on special de- 
murrer: 1 ChiL on Plead. 6th ed. 301, and that promise must be alike 
alleged in pleading, whether it be expressed or implied : 1 Chit, on 
Plead. 6th ed. 302. This position is illustrated in several modern cases: 
Harding y. Hihel {a): Henry y. Durbidge{b) : Griffith \. Roxhrougk^ 
(c) is likewise an authority for us : that was a motion in arrest of judg- 
ment, and was decided expressly on the authority of Starhey i» 
Clteesenian{d) ; and although Alderson, B., is reported to have expressed 
some doubts as to the validity of the objection, those doubts he expressly 
said had reference to the new system of pleading adopted in Elngland, un- 
der which it is not competent for a defendant, in a similar cause of action, 
to plead non assumpsit. It may be contended that admitting a promise to 
be essential, the second and third counts are covered by the promise in the 
general conclusion, and on this point Barnes v. Keily («) may be cited as 
an authority for us : in it there was but one count, and it clearly estab- 
lished what we now contend for, that the words in the general conclusion, 
*< last-mentioned several monies" mean the several sums of money in the 
last count of the declaration mentioned ; and Joy, C. B., intimated, in 
his judgment, that the extension or restriction of those words depended 
on the mode in which the pleader framed his declaration. The Genenl 
Rules of Hilary term, 1832, give no forms applicable to the present 
case : they only contemplate the case of a declaration against the drawer 
of a bill, or indorser of a note, where the promise, in the general con* 
elusion, without the words ** last-mentioned,'* is applicable to the entire 
declaration, and where it may be necessary to have one or more counts 
against the acceptor of a bill or maker of a note, in which case it U sug- 
gested they should be placed 6rst, and the words " last-mentioned*' in- 
troduced into the general conclusion. This demonstrates that ** last- 
mentioned several monies" does not include all the counts, but the first, 
for it is evident that if there were two counts against an acceptor, and 
the words " last- mentioned** in the general conclusion, there woold, 
according to an opposite construction, be a double promise to the second 
count, to pay, according to the tenor and effect of the acceptance, and 
on request, and the general rules would be rendered absurd. 

Messrs. Brookcy Q. C, and Montgomery y contra^ contended that the form 
of the pleading in this case was in strict conformity with the forms given 
in the General Rules of 1832, and the directions annexed to them. In 
UenneiTs Formsy 72, he states, that when there are counts against tke 

(a) 4 Twyr. 314. (b) 4 Scott, 296, S. C; 3 Binjr. N. C. 501. 

(r) 2 Mee. & W. 734. {d) 1 Salk. 128. 

(c) C. & Dix,368. 
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defendant, as acceptor, and also as drawer or indorser, that the words 
'* last -mentioned** are indefinite in their application. It was absolutely 
necessary, in the present case, to introduce the words *' last-mentioned,'* 
the first count being against the defenilant as acceptor, and the whole 
efifect of them is to restrict the promise in the conclusion to all the 
counts but the first. In Chevera v. Parkington (a), where this precise 
objection was raised, by special demurrer, the court set aside the de- 
murrer as frivolous. It is admitted that the promise in the conclusion 
extends to all the money counts, although they are all separate and dis^ 
tinct counts : Jourdain v. Johnson (b). 



1839. 




Mr. Baker replied. — Although the words ^Mast-mentioned'* apply to 
the several sums in the money counts, yet there is no authority for say- 
ing that they can be extended beyond those sums ; and the reason is, 
that those several sums are included in the one count; and the test, as 
to the commencement of a new count, being the employment of the 
technical words, " whereas, also." The case of Harding v. Hibel 
establishes, first, that the parts of the declaration commencing with 
^* whereas, also," are distinct counts; and, secondly, that the words 
** last-mentioned" confine the promise in the conclusion to the last count. 
The case of Starkqf v. C/ieeseman, where it was held that it was not 
necessary to aver a promise to pay in a count against the drawer, was 
decided after verdict, and the fact omitted in the declaration had been 
proved at the trial ; and in Henry v. Durhidge it was expressly held, 
that it was necessary to aver a promise to pay, although Starhey v, 
Cheeseman was cited in that case. In Boyce v, Williams^ the court of 
Elxchequer decided in the same way.-— [Buuton, J. The question 
turns upon the words ^* several promises" in the conclusion ; these can- 
not apply to the sums in one count, to which there would be but one 
promise.] — There are several sums and several distinct causes of action 
alleged in that count. With respect to the reliance which has been 
placed upon the rules of court, their authority has been overruled in 
Griffith V. Boxbroughf and one of the forms held bad in arrest of 
judgment. — [Cuame>ton, J. If the promise in the conclusion was 
averred to second, third and subsequent counts?] — That would be 



(/i) 6 Dowl. P. C. 75. 



(/) 2Cr. M. & R. 664. 



• This case was argued in the 
Exchequer, in Trinity term, 1837. 
It was an action in assumpsit, for 
goods sold and delivered. The do- 
claration contained a connt for the 
goods sold and delivered, and the 
money counts; the latter com- 
mencing "And whereas also." — 
Tlie words " last mentioned seve- 



ral monies" occurred in the con- 
clusion. A demurrer was taken to 
the entire declaration ; Held bad, 
as being too large ; the court ad- 
mitting, that if the demurrer was 
confined to the first count, it would 
be bud, there being no promise to 
that count. 
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within the rule — [Champton, J. The word in this case is promise^ 
as if it were intended to extend the promises beyond the last coant]— 
The meaning of these words is this, a promise to pay the several dif- 
ferent sams mentioned in the last count. — [Perrin, J. Yoa must con- 
tend that the promise extends to five sums, but does not to seven.] — 
Because the five sums are in one count, whereas the other two are in 
separate and distinct counts, to which the promise, in the condosion, is 
prevented from extending, by the operation of the words ** last-men- 
tioned." 

Wedneiday^ June 5th. 

BusHB, C. J. — The question, in this case, turns principally upon the 
construction of the New Rules, and the schedule attached to them. The 
plain tifi^ declares against the defendant ns acceptor of a bill of exchange 
in the first count, and states a promise to pay according to the tenor and 
effect thereof; in the second and third counts he sues the defendant ts 
the drawer of certain bills of exchange, and he does not aver any pro- 
mise in these counts. There is then a consolidated count, in which the 
plaintiff declares against the defendant for several money demands, and 
that count concludes in these words : '< and therefore the said defend- 
ant, afterwards, &c, in consideration of the last-mentioned several pre- 
mises, respectively, then and there promised to pay the said last-men- 
tioned several monies, respectively, to the plaintiff," &c. The defend- 
ant's counsel have relied altogether upon the words ^' promised to pay 
the last-mentioned several sums," &c., and have argued that the promise 
is confined to the consolidated sum in the money counts, leaving the 
second and third count without any promise. We consider that that 
inference is unsustained^ when we look at these rules, and consider that 
the object of them was to shorten the pleadings, and save expense. The 
rules provide, in this respect, for the case of an action on the money 
counts, the plaintiff having merely to state his several causes of action, 
and then, in the conclusion, stating a general assumpsit or undertaking and 
breach, and this would have been sufiicient if the action had been upon the 
money counts, merely ; but when the cause of action is founded npon a 
bill of exchange, as well as upon money demands, then, in the case of 
an acceptor, in the form given under these rules, the count upon the bill 
contains a promise to pay according to the tenor and effect thereof; bat 
if the defendant is sued upon a bill in any other character than as ac- 
ceptor, then the forms merely contain the facts which give a caaseof 
action : they state no promise, being, in fact, put upon the same footing 
as the money counts. The rules and schedule then proceed to shew 
when both classes of action may be joined in one declaration, and it di- 
rects, that when the declaration contains one or more counts against the 
maker of a note or the acceptor of a bill of exchange, it will be proper 
to place them first in the declaration, and then, in the general conclii* 
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sioiiy to say, << promised to pay the said last- mentioned several monies, 
respectively ;*' introducing, for the first time, the words ** last-men- 
tioned." If there was no cause of action against the defendant, except 
as acceptor and upon the money counts, the declaration would be unex- 
ceptionable ; but the present objection grows out of this, that the de- 
fendant is sued as acceptor in one count, and in two others as drawer, 
of certain bills of exchange, and the latter counts are in the abridged 
form prescribed by the rules. When there is a count upon a bill of 
exchange against the defendant as acceptor, he is directed to introduce 
the words '* last-mentioned" into the general conclusion, to prevent the 
promise in that count from extending to the first count, and therefore 
the words ^ last mentioned," were, by the New Rules, only intended 
to exclude such a case, and that therefore the general promise, in the 
conclusion, applies as much to the second and third count as to the last. 
Let OS suppose that the first count was expunged, then there would be no 
meaning in the words '* last-mentioned :" the use of the words ** last- 
mentioned" is to cut o£P the promise from the count against the acceptor, 
and if these words had not been introduced, there would have been a 
double set of promises to the first count of the declaration ; and being 
introduced only for the purpose of preventing a double promise to the 
count against the defendant, as acceptor, we are of opinion that the de- 
murrer in this case must be overruled* 

Demurrer overruled. 
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5M, 7lhy and ]Otk of June. 

BILLS OF EXCHANGE— ACTION AGAINST INDORSER- 
EVIDENCE— NOTICE OF DISHONOR—WAIVER OF. 

Brush t;. Hayes. 



Assumpsit on a bill of exchange for £138. Is. 2d., drawn the 24th In an action 
November, "1836, by John O'Brien on Mary O'Brien, payable three J^^eTlf a^bill 

of exchange, 
the followinp: notice of dishonor was piven in evidence, " Tate notice that J. B.'s draft on 
M. O'B., due ye:iterday, amount £138 : 1 : 2, on which you are an indorser, has not been 
paid :" — it was also proved that the defendant, afUT he had been arrested at the plaintiff's 
suit, vohintarily wrote a letter to the plaintiff's attorney, in which this passage occurs: — 
" I propose, out of my industry to pay your client £30 a-year, until the principal be fully 
discharged; T have no money to ]iay any cohU:" — he subsequently offered securities for 
the debt, stating that if acceded to, they would give him his liberty: these offers were 
entertained on the plaintiff's part, and the negotiation was subsequently broken off, in 
consequence of the defendant s non-performance of some of the conditions agreed on : 
objections were taken at the trial — first, to the sufficiency of the notice 'of dishonor ; and 
secondly, to the admissibility in evidence of these offers, being made while a compromise 
was pending, and also when the defendant was under arrest : and it was contended on 
behalf oi the plaintiff — first, that the notice was sufficient; and secondly, that if insuffi- 
cient, the defendant had waived all objection on that ground, by the subsequent offers to 
pay the bill : — Hvtd, that the evidence was properly received. Htid fl/.vo, that the acts of 
the defendant, subsequent to his arrest, amounted to evidence of a waiver of the want of 
notice of dishonor. Stmhle— that the notice was insufficient, it not containing any state* 
ment from which it would appear, by necessary implication, that the biU had been 
dishonored. 
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1839. months after date, to the order of the said John O'Brien, indorsed by 
^^'^^ him to the defendant, and hy the defendant to the plaintiff. At tlie 
BRUSH trialt which was had before Crampton, J., during* the Mttings after 
Easter term, it appeared in evidence that the bill when dishonored was 
not protested ; but it was proved that the day after the bill fell dae, Uw 
following notice was served on the defendant : — 
" Sir, 

'< Please to take notice, that John O'Brien's draft on Mary O'Brien, 
*' due yesterday, the 27th iust., amount £138. Is. 2d , on which yoaare 
'* an indorser, has not been paid. 

" J am, kc^ 
" 28th Feb. 1837. " Edward Brush." 

It was also proved on the part of the plaintiff, that on the 1st March, 
1837, the drawer and acceptor, who were further indebted to the pl»ii- 
tiff, executed a joint bond and warrant for a larger sum, in which the 
amount of the bill was expressly included : an arrangement proposed by 
the defendant, who himself prepared the bond and attested its execution. 
Judgment was afterwards entered upon the bond, and execntion iuaed 
at the instance of the defendant, who informed plaintiff's attorney that 
if he did not issue execution on the judgment, other creditors of the 

conuzors would sweep away all their effects: a sum of £ was 

levied, and paid to the plaintiff, who immediately handed over out of it, 
to the defendant, £28, for which he took his promissory note. Afierthe 
defendant had been arrested at the suit of the plaintiff in this action, he 
wrote the following letter to the plaintiff's attorney : — 

<' Sheriffs' Prison, 30th July, 1838. 

" Sir, 

'* Having no property but my liberty, I propose, out of my indostrj 
" to pay your client £20 per year, until the principal be fully discharged; 
" never having received any value. — Should any business come through 
<* your office or your client, I will allow one- half to go in discharge of 
** the next coming bills, as it may be equal to payment of: I have do 
** money to pay any costsi. 

I am, sir, 

" To E. M , esq. «• William Havbs.'' 

A memorandum without a date, but proved to have been subseqaont 
to the foregoing letter, was afterwards handed by the defendant's wife 
to the plaintiff's attorney ; it was in the defendant's hand- writing, and 
as follows : — " Let the bond be filled, and signed by William Hayes, 

"and an undertaking given by Air. M — • (plaintiff's attorney), that 

" provided the insurance be effected within a month or two, no prooeed- 
" ing should be instituted upon it : this would give Hayes hia liberty, 
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** an^ enable him to effect the object sought for.** — It appeared that the 1839. 
bond and insurance mentioned in this memorandum, were securities 
which the defendant had offered to give for the debt he owed the plaiii- 
tiff^t and that the negotiation was afterwards broken off in consequence haybs. 
of Hayes's non-performance of some of the preliminary conditions agreed 
upon. The defendant's proposals subsequent to his arrest, were made, 
as the plaintiff's attorney expressed it in giving his evidence, '' with a 
*' view to a compromise, not a compromise of the plaintiff's demand ; 
** but a compromise by which the defendant might get time for the pay- 
** ment of the plaintiff's demand." They all originated with the defend- 
ant himself, and were not drawn from him by any solicitation or appli- 
cation on the part of the plaintiff or his attorney. 

His Lordship left it to the jury, to determine whether the defendant 
had assented to the plaintiff's taking, from the other parties to the bill, 
the fresh security of their bond and warrant, on the understanding that 
he was to be thereby exonerated ; directing them, in case they were 
of opinion that there was no such understanding, to find for the plain- 
liffL_deducting from the amount of the bill the sum levied under the 
execution against the other parties : at the same time, he reserved to the 
defendant liberty to move to enter a non«suit, if the court above should 
be of opinion that the notice of the 28th Feb. 1837, was not a sufficient 
notice of the dishonor of the bill ; and that the letter of the 30th July, 
1838, and the subsequent memorandum, were not admissible as, or did 
not amount to, evidence of a waiver, on the defendant's part, of his dis« 
charge by want of notice. The jury gave a verdict for the plaintiff, 
for £ . 

Mr. Macdonagh having early in this term obtained a conditional order 
for a new trial — 

Mr. Hatc/teily Q. C, with whom were Messrs. O'Callaghan and Lewisy 
DOW shewed cause. The grounds on which the verdict for the plaintiff 
is sought to be set aside are these : — that the notice of the non-payment 
of the bill, which was proved to have been served on the defendant the 
day after the bill became due, was not a sufficient notice of dishonor ; 
and that supposing it was not, and that by reason of its insufficiency the 
defendant was discharged from his liability as indorser of the bill, the 
defendant's letter of the 30th July, 1838, nor the undated memorandum 
subsequently written by him, was a waiver of such discharge ; as any 
promise that either contained was a promise made in the course of a 
treaty for a compromise. Now, as to the first question — the insuffi- 
ciency of the notice of dishonor, — in the early cases on this subject, and 
indeed until very recently, notices far less particular than this were 
held sufficient: it would appear indeed, that the court of Common 
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Picas in England have lately gone a great way towards reqairfiig a 
notice almost as precise as a formal protest ; bot in one very recent csie, 
the court of Queen's Bench has decided for the sufficiency of a notice 
similar to the one which the court of Common Pleas declared to be 
insufficient : and the Barons of the Exchequer, in another, have stited 
that they will not be bound by the decision in the Common Pleti. 
Indeed, in the last case of the kind that came before the latter conrt, 
the Judges seem to have regretted their former decision, or to be dis- 
posed to reconsider it. From the time that Tindal v. Brown (o) was 
decided, it was generally thought that a demand of payment, on the part 
of the holder, was a sufficient notice of dishonor, until by the decisioo 
in Hartley v. Case(b)y the court of Queen's Bench determined that it 
was not. The latter case will be relied on at the other side, bnt it is 
not at all like the present : what was there relied on as a notice of dis- 
honor was a mere demand of payment. In that case, Abbott, C J., said, 
that ** no precise form of words was necessary in giving notice of tke 
<< dishonor of a bill ; but the language used must be such as to conrej 
notice to tlie party what the bill is, and that payment of it baa been re(iued 
by the acceptor. The next case on the subject was Solarte v. Palmer(c) 
which went to the House of Lords : but in that case also, the notice wis 
nothing more than a demand of payment ; and the decision went to this, 
that the notice should inform the party, either in express terms or 
by necessary implication, that the bill was dishonored. But the cue 
on which, on the part of the defendant, the greatest reliance will be 
placed is Baulton v. Welsh (d) : io this case the two pt eviona cases were 
relied on, and governed the decision in that case ; and all the Jodgei 
lamented the decision to which they were obliged to come. — [Burton, 
J., The notice in the present case does not state presentment for pty- 
ment.] — It does, by necessary implication. — [Burton, J. Although it 
may afford some presumption, it does not follow by necessary implicft- 
tion.] — Lord Eldon, in fVilkmson v, Adam{e)y said, " necessary hopli- 
'< cation means not natural necessity, but so strong a probability that tn 
*< intention contrary to that which is impnted cannot be supposed." 
Baulton v. Welsh was decided in Easter term, 1837 ; and in the same 
term, the court of Queen*s Bench decided Grugeon v. Smith ff J, although 
the cases upon which the court of Common Pleas deddcMl that case were 
all relied on ; and in that case there was nothing in the notice, of the 
bill having been dishonored. And in Hedger v. SieavensoH(g) in the 
following term, a similar notice was held sufficient. — [Burton, J. In 
Grvgeon v. Smith there is a statement that the bill was returned with 
cliarges ; and in Hedger v. Steavenson that it was retnmed with 

(«) 1 T. R. 167. (b) 4 B. & C. 339. 

(r) 7 Bing. 630 ; S. C. 5 Moo. & P. 475 ; and 8 Bli. N. S. 874 ; and 2 CI. & F. P. C. 93. 
(d) 3 Binj?. N. C. (W8. (t) 2 Vcs. & B. 466. 
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noting.]-— Parke, B., expressly disdains going into that distinction, but 1839. 

all the Judges impogned the authority Boulton v. Welsh; and they 

pronounced their decision on the principle, that no mercantile man on 

reading the notice could misunderstand it. The second ground, upon hai!^ 

which the verdict must stand, even if the notice be open to the objection 

that has been taken, is — that the defendant, by his subsequent acts, 

waived that objection. A payment on account of a bill by indorsee, and a 

promise to pay is a waiver of want of notice, or an admission of regularity. 

A party who makes a communication, guarding it to be without preju- 

dicOi will not be bound by it ; but where a party has paid any part of 

the money, or promises to pay after the bill becomes due, notice of dis^ 

honor will be dispensed with, such acts being held to be admissions of 

the defendant's liability ; Hill v. EllioU (a) : Dixon v. EUioU(h). It 

will not be necessary to give judgment upon the first part, if the court 

should be of opinion that the acts of tiie defendant, subsequent to his 

arrest, dispensed with the notice of dishonor. 

Messrs. Macdonagh and Whiteside^ contra. — If BouUon y. Welsh be 
law, it must rule this case : the decision in that case goes further than 
it will be necessary to go in the present case. In Hartley v. Case^ 
Abbott, J. says, *^ the language must be such as to convey notice to the 
party what the bill is, and that payment of it has been refused by the ac- 
ceptor." In Solarte v. Palmer^ Tindal, C. J., says, << the notice should 
** convey an intimation to the party to whom it is addressed, that the 
** bill is in fact dishonored." The case of Boulton v. Welsh cannot be 
distinguished from the present : Solarte v. Palmer might, although there 
is no real di£Perence between them. The case of Grudgeon v. Smith 
was rightly decided, because the words " returned with charges" oc- 
curred in the notice in that case, which could not occur unless the bill 
had been dishonored : it does not therefore conflict with Boulton y. 
Welsh. The case of Hedger v. Steavenson, so far from supporting the 
plaintiff's case, is against it, for the court recognised the authority of 
the cases upon which we rely ; and Parke, J., in reference to the words 
** necessary implication," referred to the case of Wilkinson v. Adam (c), 
where Lord Eldon said that ** necessary implication means, not natural 
*^ necessity, but so strong a probability of intention, that an intention 
*' contrary to that which is imputed cannot be supposed." .The case of 
Hedger v. Stcavenson was brought under the consideration of the court 
in BouldUch v. Cauty (d)y as overruling Boulton v. Walsh^ but Tinda), 
C. J., said, *< he saw no reason for saying the judgment in Boulton v. 
* Welsh is not law : it has gone the full length of Solarte v. Palmer^ 

(a) 5 C. & P. 436. (b) 5 C. & P. 437. 

(c) 1 Vef. & B. 466. (dj 4 Bing.N.C.411. 
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''but it has not exceeded that case." If the conrt should uvemiie 
BouUon V. Welsh, the case o£ Phillips v. Gould (a), which is the latest 
authority on this subject, is so similar to the present as that it must go- 
vern it. Hedger v. Steavenson is also distinguishable from the present 
case, it being an action against a drawer and not an indorser. If the 
notice be bad, there is no notice ; and then the court will hav^e to consi- 
der the second ground upon which the plaintiff relies, which is this, that 
the defendant, by a subsequent offer which he made to pay the bill, 
waived any objection as to the want of the notice of dishonor. In 
House V. Redwood (b) it was held, that an admission by ]an indorser, 
when he was arrested, and ignorant whether he was bound by law to 
pay, was not binding. In Waldridge v. Kennison (c) Lord Kenyon 
lays this rule down, *' any admission or confession made by the party 
** respecting the subject matter of the action while a treaty was depend- 
*' ing, under faith of it, and into which a party might have been led bj 
*' the confidence of a compromise taking place, could not be admitted to 
« be g^ven in evidence to his prejudice." In Gregory v. Howard (d) his 
Lordship says, " evidence of concessions, made for the purpose of set- 
*' tling matters in dispute, I will never admit." The offer which the 
defendant made in the present case is within both these rules : there is 
no distinction in this respect between verbal and written communications: 
Cory V. Brelton(e). In Cuming v. Frettch ffj the defendant, who 
was the drawer of a bill of exchange, having been arrested, said, **! 
'* I am willing to g^ve my bill at two months ;" and Lord Ellenboroogh 
held that such an offer was no evidence of a waiver, and did not obriate 
the necessity of expressly proving notice of the dishonor of the bill. 
In Donnelly v. Howie (g) it was held, that the promise to pay the bill, 
by the indorser, does not dispense with the due presentment for payment, 
and notice of dishonor, unless made with full knowledge of all the cir- 
cumstances ; and in that case the Lord Chief Baron said, ** it woald be 
" well that the law should be brought back to what it was before these 
" new-fangled notions of waiver had been introduced." In that case the 
question of whether the defendant had or had not full knowledge of all 
the circumstances, was left to the jury; and in Leaf v. Gibbs(h) the 
same course was adopted under similar circumstances ; Tindal, C Jn 
saying, " the defendant might not be informed of his strict, legal right* 
In the present case, if the plaintiff meant to rely upon a waiver, a ques- 
tion should al^o have been left to the jury, as to whether when he did 
those acts, which it is contended amount to a waiver, he had full know- 
ledge of his legal rights ; and no such question having been left to them, 
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the plain ti£F cannot now rely upon a waiver. In Standage v.' Creighian(a) 1839. 
eridence of an offer to pay a part of the bill, and secure the residue by 
warrant of attorney, was held insufficient to dispense with proof of the 
notice of dishonor. The same principle has been acted upon in Baker ▼• 
Birch {b)i and in Fktcher v. FroggaU{c), There are on this subject 
three other most important cases : the first is Borradaile v. Lowe(d)^ 
in which Lord Mansfield lays it down that a promise, to be binding upoa 
an indorser, must be an '^ absolute promise to pay at all events," or a 
promise made when he had full knowledge at the time that he was dis- 
charged. In Pickin v. Graham {e) a distinct promise to pay the bill 
did not dispense with the notice of dishonor, and the court decided the 
CEM upon the authority of Borradaile v. Lowe; and Vaughan, B.^ 
says, *' the promise was not an express absolute and unconditional pro- 
^ mise.*" It cannot be argued that in this case the promise was express, 
absolute and unconditional ; it was a promise made during a compromise 
by a prisoner seeking to obtain his liberty, and saying he could not pay 
the costs of the proceedings. The condition of his promise was his re- 
lease from prison without paying costs. In Hicks v. Beaufort (f)^ 
where the drawer of a bill, after it became due, said, *^ if the acceptor 
** does not pay, I must," this was held not to be conclusive evidence 
that the defendant had received a waiver notice of dishonor of the bill ; 
and Tiadal, C. J., said that " where the drawer distinctly promises to 
'* pay the bill, it is evidence from which it may be inferred he received 
notice of the dishonor: it was entirely a jury question." So we con- 
tend was the question of waiver in the present case, and if the plaintiff 
meant to rely upon that ground, he should have had the question left to 
the jury. The cases of Blesard v. Hirst (g), Goodall v. DoUey (A), and 
Beauchamp v. Cash(i)t were also relied on. 

Mr. GCallaghan, — I admit, if Bouiton v. Welsh be law, I cannot con- 
tend for the sufficiency of the notice in the present case ; but considering 
Baulton v. Welsh as conflicting with Hedger v. Steavenson^ it will be for 
the court to consider how far the decisions in Hartley v. Case^ and 
Solarte v. Palmer , rule this case. In Hedger v. Steavenson^ the Judges 
all oondemn the decision iu Bouiton v. Welsh. In Phillips v. Goulds 
the notice did not come exactly in question, and if the €ourt in that case 
decided that the notice was bad, I should admit it would rule the pre- 
t«nt case. In Houlditch v. Cauty, Tindal, C. J., said, <*he was ready 
^ to re- consider Bouiton v. Helsh, but adheres to the case of Solarte v. 

(a) 5 C. & P. 406. (6) 3 Camp. lOr. 

(c) 2 C. & P. 669. id) 4 Taun. 93. 

(r) 1 Cr. & Mee. 725 ; S. C. 3Tyr. 923. OJ 4 Bing. N. C. 229. 
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Palmevy and thug far, only, I call apon the coart to g;o, because if tbit 
case is decided opon the authority of Solarte ▼. Palmer the verdict noit 
stand. In Hartley v. Ccue^ and Solarte ▼. Palmer^ the docaments re- 
lied on as notices of dishonor, might as well have been notices of actioiit; 
from neither of them could it be said, by necessary implication, that the 
bill was dishonored. To presume that the bill, in the present case, WBt 
not dishonored, is to suppose that the plaintiff did a wrongful act, in de- 
manding from the indorser what he was not liable to pay. — [Cramp- 
ton, J. In the present case the notice is a notice of dishonor, or no- 
thing at all.] — In Hedger v. Steavenson^ Parke, B., said, by the decisioB 
in Solarte v. Palmer <' we are bound, though I am not prepared to say, 
** that I am bound by all the reasoning of the learned Judges in giving 
*' their opinion ; and, therefore, should myself doubt whether we could 
<' go so far as to say that it ought to appear upon the face of the instro- 
*' ment, by es^press and necessary implication, that the bill was presented 
^ and dishonored : it seems to me enough if it appear by reasonable in- 
*' tendment for necessary implication.*' Solarte v. Palmer^ and Hardaf 
V. Case, could not be supported on that ground, while the present cne 
could ; and Boultcn v. Welsh was decided solely upon the authority of 
Solarte v. Palmer ; and the language used by Lord Brougham, ui gir- 
ing judgment in latter case, surprised the profession. Byles on BUls(a). 
These three cases are distinguishable from the present case, andnope^ 
son receiving the notice which the plaintiff relies on could have nay 
doubt of its meaning. As to the second point, we contend that if tke 
notice of dishonor was insufficient, that the letter of the defendant w»t 
distinct waiver of that objection. As to the offer being made by wiy 
of compromise, the evidence is that the compromise sought was not t 
compromise of the plaintiff's demand ; but a compromise to get time to 
pay the plaintiff's demand : it was voluntary, and originated with the 
defendant, when there was no treaty pending, and therefore the case 
of Cuming v. French, and similar cases relied on, do not apply. In 
Cory V. Bretton (b) the letter of the defendant was held not to be eri- 
dence, because it was guarded by an express stipulation that it was not 
to be used on any future occasion to bis prejudice ; but that decision 
proves that if the letter had not been so guarded, it would have been re- 
ceived : the distinctions are accurately stated in PhiL an Ev, 4 edL, 
365, 6, 7. In Nicholson v. Smith (c), and Wallace v. Small (d), tQch 
offers have been received, not being expressed to be without prejudice. 
In Margetson v. Aitkin (e), and Dixon v. Elliotiy the offer, by an in* 
dorser of a bill, to pay so much in the pound, was admitted in evidence 
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and held to dispense with the necessity of proving the notice of dishonor 1839. 
of the bill ; and in Hill v. Elliott^ where the party was in prison when 
a similar offer was made, evidence of it was received. The observations 
of Lord Kenyon, in Bouse v. Redwood^ do not apply to such an offer as 
dut made by the present defendant ; hot to an offer or observations 
made at the moment of the arrest. In Hopley v. Dufresne (a) an ap« 
plication for further time for payment, after declaration filed, in which 
presentment was averred, was held to be evidence of a waiver of the 
want of a due presentment for payment. — [Burton, J. It is matter 
for consideration, that in order to make an offer amount to a waiver, the 
party should have notice of what he was to waive, and also that the de- 
fendant's acts may only amount to evidence of a waiver, and then that 
qoestion should be left to the jury.] — In the present case the fact of 
knowledge is not before the court: the fault, if any, was giving an in- 
sufficient notice, and therefore the defendant was cognizant of the laches 
of the plaintiff the moment he received the notice of dishonor; and the 
only thing for the court to consider is, whether a subsequent promise to 
pay was or was not made by the defendant. — [Burtox, J. He may 
not have known the notice was bad, and therefore this might have been 
a qoestion for the jury.] — <* Whether due notice has been given of the 
^ dishonor of a bill, all the circumstances necessary for giving of such 
^ notice being known, is a question of law ;" Per Curiam in Bateman v^ 
Joseph (h); and the defendant cannot plead his ignorance of the law 
against the promise which he made. In all the cases when a doubt 
arose as to whether the defendant knew of his discharge or not, it was a 
doubt as to the fact of knowledge. It was thus in LeafY. Gibbs, and in 
Donnelly v. Howie: Borradaile v. /jowe does not apply, the question 
in that case being between express and implied promises ; the terms of 
the promise in this case is in terms absolute and unconditional. In many 
of the cases cited, in which the offer was held not to dispense with proof 
of due notice of dishonor, they were proposals and not promises to pay. 
Hill V. EUiott is similar to the present, and must govern it. 

Monday y June \Oth, 

Burton, .!.,* this day delivered the judgfnent of the court. — After 
stating the facts, and reading the notice, his Lordship said — the 6rst 
question is, whether this notice is a sufficient notice of the dishonor of 
the bill, it being the only notice proved to have been given ? This part 
of the case has been very ably argued on both sides, and many authori- 
ties have been relied on ; but the principal case, and one which has led 
to conflicting decisions, is that of Solarte v. Palmer, If we were obliged 

(fl) 16 Ea3t, 276. (') 12 East, 433; S. C. 3 Camp. 461. 

* The Lord Chief Justice wan prevented by indispoeition from hearing the greater 

part of the argument. 
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1839. ^o decide upon this objection it would be necessary to examine minutely 
several cases, but I should rather be disposed to say that, in my judg* 
ment, the court would be bound by the decision iu Solarte v. Palmer^ 
until revoked by the same authority. It is important to consider all 
the circumstances with respect to the defendant's letter, in coming to a 
decision upon the second objection. The plaintiff's attorney was willing 
(o act upon the offer made by the defendant, and therefore, in this 
respect, there was a compromise going on ; but the defendant did not 
carry his offer into effect. The defendant also took part in the proceed- 
ing taken against the drainer, in order to get as much as he could from 
him. It was objected that this letter was not admissible in evidence, 
and also that the terms of it did not amount to a waiver. I have no 
doubt the letter was admissible, and taking it with all the other circDm- 
stances, I cannot think the defendant has a right to have a nonsuit en- 
tered, on the ground that the jury had nothing to do with the question 
of waiver. The case of Cuming v. French has been relied on, bnt the 
distinction between that case and the present is, that in that case the de- 
fendant's offer was rejected, and therefore the plaintiff ought not to be 
allowed to make use of it ; while, in the present case, the plaintiff's 
attorney assented to it. It was also objected that the defendant was a 
prisoner at the time he made this offer, and the case of Rouse v. Redwooi 
was relied on : if this was an admission of a demand or confession made 
by the defendant when ignorant of his rights, that case would apply; 
but the present case does not fall within that class of cases, and so &r 
from this being the case of a person acting in ignorance of his rights, the 
strong presumption is that be was perfectly well acquainted with then. 
It has been urged, by Mr. O' CaUaghan^ that ignorance of law would 
not be sufficient, but I do not think it necessary to go so far. The case 
of Stevens v. Lynch (a) strongly supports the principle contended for, 
and is very applicable to the present case. If an offer is made after foil 
knowledge of all the circumstances, that offer may amount to a wairer 
of the objection of want of notice of dishonor ; and it is not necessary 
to carry the principle farther. I do not pay much respect to cases de- 
cided at nisi prius; I go upon general grounds and upon the law on this 
subject, and I am satisfied that this was not a case for a nonsoiu As to 
the case of waiver, the letter of the 30th of July, 1838, was evidence for 
the jury, and there is no objection as to the manner in which that evi- 
dence was left to them ; and I am certainly prepared to say that the ad- 
mission of the defendant's liability on foot of the ball, with the know- 
ledge of the facts of the case, may amount to sufficient evidence to 
dispense with the necessity of proving notice of dishonor. Upon these 
grounds we are of opinion that this was not a case for a nonsuit, and that 

The rule must be discharged, with costs. 

(n) 12 Easf, 38 ; S. C. 2 Camp. 392. 
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Wednesdayy May 29M. 

MANDAMUS— GRAND CANAL COMPANY— RIGHT TO 
INSPECT BOOKS, &c.— PARTNERS AND JOINT 

STOCK COMPANIES. 

The QcEEN V. The Undertakers op the Grand Canal. 

In this case a conditional order had been obtained for a mandamas, Where a pro- 

pnetor m the 

requiring the Grand Canal Company, and their secretary, to permit the Grand Canal 

prosecutor, H. Fulton, at all reasonable times, to inspect the books of pij^^fo/ ^^' 

the said Company, containing the minutes of the several half-yearly mandamus^ to 

meetings of said Company, and the Directors thereof, subsequent to the rectors to allow 

year 1789, and up to the present day. The affidavit of the prosecutor Jt™iJJL^®^^ 

stated, that by the 11, 12 Geo. 3, c. 31, s. 15,* whereby said Com- proceedings of 

pany was incorporated, it was enacted, that all the accounts, transactions ^nder^Ae pro^ 

and proceedings of said Company, shall be fairly and regularly entered vision of the 

in books to be kept for that purpose, to which every person having any e. 31 s. 15 he 

share in the joint stock of said Company may have access to inspect, at must shew that 

, . *^ m his appuca- 

all reasonable times ; and that, accordingly, such entries had been made tion to the Di- 

from time to time: that he made application for liberty to see these g^^"the oh- 
books, which was refused: that having reason to be disatisfied with the ject for which 
mode of conducting the affairs of said Company, and with the accounts information he 
from time to time rendered to them, and on other grounds, that he con- ^^^f^ d*th^ 
ceivcd it proper that he should have access to these books, as by said the application 
statute he was authorised to have. The affidavits of the secretary and ^^^ one^^wod 
book-keeper of the Company were relied on as cause against the man- that the refusal 
dam us : they set forth several letters which passed between the prose- ors was unrea- 
cutor and Board of Directors, in which, to requests for a general per- son^Wc* 
mission to inspect the books, they expressed their willingness to afford 
him every facility, consistent with their duties, on his specifying the 
precise nature of the information he required : that the prosecutor hav** 
iDg made applications in this form, they were complied with : that sub- 
sequently he applied for liberty to inspect the minute-books of the half- 
yearly meetings, without stating what further information he required, 
and that the Directors refused to comply with that application, referring 
him to the letter stating the circumstances under which alone such ap- 



♦ "And be it further enacted by " pose, to which every person 

^ the authority aforesaid, that all " having in his own name and right 

** the accounts, transactions, and ** any share in such joint stock, or 

** proceedings of said Company " his or her representative or repre- 

** shall be fairly and regularly en- *' sentatives, may have access at all 

« tared in books kept for that pur- " reasonable times to inspect.** 
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plications could be complied with : that the compliance with a request 
to extend his inquiry promiscaously over a period of fifty years, would 
be attended with great inconvenience. Against thp conditional order 

The AttOTmey GeneraU with whom was Mr. F. Blackbumtt Q. C, 
now shewed caase. — The Grand Canal Company are a trading corpon- 
tion, and cannot be interfered with by a mandamas : Rex v. The Go- 
vernor ^ 8^c of the Bank of England {a) : Rex v. The London Aisurmue 
Company (b). These cases clearly establish that this court will not 
grant a mandamus in a case of this kind : it is a high prerogative writ, 
and confined to cases of a public nature. The prosecutor claims a right 
to inspect the proceedings at all times, without specifying the object or 
purpose for which he seeks this information. The offer of the Com- 
pany was fair and reasonable, and answered every purpose which t 
shareholder could have. The authorities go to this, that even in cases 
where the court will grant a mandamus, it will not do so to compel pir- 
ties to allow an inspection such as is required in this case, unless tlie 
applicant has an interest in the inquiry, and also states the specific ob- 
ject of that inquiry: Rex ▼. Clear ;(c) Rex v. The Master^ SfCofTk 
Merchant Tailors Company (d) : Rex v. The Proprietors of the WUtt 
and Berhs Canal Navigation {e). In the last case there was a geoend 
power given by the act to the proprietors to inspect the books, ftc, at 
all reasonable times ; and in that case, Patteson, J., said, ^ every pro- 
'* prietor has a right to the inspection here claimed ; but, as at present 
« advised, I think that before we are called upon to grant a mandamus, 
" we should be informed that when the party applied for the inspection 
<< he stated what his object was in requiring it.'* Upon this groond, 
therefore, the court will refuse this application in the present case, even 
if it should be of opinion that the first ground was insufficient. 



Sergeant Greene and Mr. JTolmeSy contra. The present case is not 
analogous to those that have been cited : they are cases of trading cor- 
porations. In these cases there was no statutable provision : the pre- 
sent case rests upon the direct enactment of a statute, and there can be 
no doubt that every member has a right to the inspection of the books 
of this Company. There is not any difficulty in seeing also that this 
concerned the Directors, who refused a liberty to do this. The present 
application is founded upon this principle, that where an act directs i 
certain thing to be done, which is not done, the court of Queen's Bench 
will compel the doing of it. There is an assumption, on the part of the 
Directors, of a discretion being given to them, which is not warranted 
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by the terms of the act. — [Bcshe, C. J. Would your client be entitled 
to remain alone with the books? because, otherwise, an officer mnst at- 
tend on him as long as he pleases.] — [Burtox, J. — IF you rely upon 
that, you must establish your right under the statute.] — In the last case 
cited the court refused the application, upon this ground, that the per- 
sons applied to did not refuse the ins^pection required, but desired some 
time to consider the application, and told him to apply again, and be- 
fore doing this he came into court, and moved for the mandamus. In 
the present case there is a positive affidavit of a refusal. In the cases 
relied on there was no statutable enactment, but where a statute directs 
a certain thing to be done, the party need not shew the grounds for his 
requiring that to be done. If the court refuse this application, it will 
decide that a shareholder, seeking information, must state his object in 
such a manner as to please the lUrectors. What was the object of the 
legislature in framing this enactment ? clearly to guard against abuses. 
The only limitation in the statute as to the right of the proprietor to 
inspect the books and proceedings of the Company is, that it shall be 
done at all reasonable times. The enactment is as wide as possible, 
and manifestly includes a case where a proprietor may not know whe- 
ther abuses exist or not, without an examination of the proceedings of 
the Company ; and if it should be held that it is necessary to specify the 
precise object of the inquiry, the enactment will be rendered nugatory. 
If the proprietor asserts there are abuses in the accounts, is he bound 
to specify the particular books and entries in which these exist? He 
could not do it, and the whole object of the legislature would be thus 
defeated. It is no answer to say that the officer of the Company could 
not attend : if there be no limitation in the act, upon what ground can 
the court limit the right of the proprietor ? We specify in our rule 
what books aud proceedings we require to see, and although some of the 
requisitions to the Directors did not go so far as tliey desired, still we 
are entitled to the mandamus to tlie extent set forth in our rule. 



1839. 

THE QUEEN 

r. 

CANAL 
COMPANY. 



Mr. Dlackbume, Q. C, replied. — The applicant has an unquestionable 
right to inspect the proceedings of this Company, but it is altogether 
different whether he is entitled to come for a mandamus. He was ap- 
prised that the Directors were ready to allow the inspection of their 
books and proceedings, in such a manner as would prevent inconvenience 
to the Company. He now comes to this court without any object of 
justice. The rule is different from the affidavit on which it is founded. 
It does not make the least difference whether this be a corporation un- 
der an act of parliament or by charter : it is clearly a case in which the 
court would iiiterfere, if proper grounds were laid for that in reference; 
and these grounds are stated by all the Judges, in JRex v. The MerchatU 
Tailora Company^ to be, that it should appear that the applicant had 
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1839. made an application to the Company, in which he set forth the particu- 
^■^^^''"^^ lar information required, and the speci6c purpose for which he reqaired 

THE QUEEN j^^ 

CANAL BusHE, C. J. — The prosecutor in this case does not state any griev- 

COMPANY, ance in his affidavit : he states he is deeply interested in the funds of 
the Company, but no object has been specified for the information or 
inquiries he sought. — [Mr. Holmes here read a passage from the pro- 
secutors affidavit, stating his dissatisfaction at the way in which the af- 
iiairs of the Company were managed.] — Yes, but he does not state any 
grounds for that dissatisfaction. The rule must therefore be dischaiged. 

Burton, J. — In tlic way this application has been brought before the 
court, it most be refused. Every person has a right to inspect the pro- 
ceedings of the Company, by act of parliament ; but the question is is 
to the mode in which that right is to be enforced. The court must see 
that the application is made on reasonable grounds, and upon grounds 
which it would be unreasonable not to enforce. The proprietor might 
use his privilege so far as to impede the business of the Company in the 
exercise of this right. There are two considerations for the court ; 
first, whether the application has been made to the Directors in such a 
manner as that they ought to have complied with it ; and, secondly, 
whether the Directors have acted unreasonably io refusing the applica- 
tion. The prosecutor's case has not satisfied me upon either of these 
considerations : ho has not shewn that the application was a reasonable 
one, or that he had a reasonable object in seeking the information be 
required ; and, accordingly, we cannot say that the Company has acted 
unreasonably in refusing his application. No definite object has Been 
assigned for the inquiry, and there is nothing before the court to sbeir 
that injustice has been done. 

Perrin, J. — The meaning of the act is not that the books and pro- 
ceedings of the Company are to be always open for inspection. Each 
proprietor is entitled, for any useful purpose, to see the books and pro- 
ceedings of the Company ; but he has not the right to go into the Com- 
pany's office, at all times, and require this inspection, which we would 
decide if we granted the present application. The case of Eex ▼. Tk 
Proprietors of the Wilts and Berks Canal NaviffoHoHy appears to me to 
govern the present case. In that case, all the Judges lay it down as a 
principle, that the object for which the information is required must be 
stated in the application ; and if we granted the present application it 
would be departing from that principle, and create an inconvenience 
which might prove most detrimental to the interest of such a Company. 

Rule discharged, with costs. 
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Wednesday, May 29/A. 

STATUTE— IMPLIED REPEAL— GRAND JURY 

ASSESSMENTS. 

Jones v. Hayes. 

This was a motion to confirm an award. An action of trespass bad ^®'t5^]?^o* 

' acts (53 G, 3, 

been brought against the defendant, the collector of Grand Jury rates o. 3, and 65 G. 
for the county of the city of Cork, to try the question whether the 63 ciun^^^orSe 
Geo, 3, c 3, and 55 Geo, 3, c 82 (local acts for the county of the city city of Cork, 
of Cork), are or are not repealed by the 6 Will. 4, c. 11 6. The award g^g ^^re ex- 
was in the aflBnnative. The 53 Geo, 3, c. 3, after providing for the ra- ^Pj^^™ 
laation of the several houses and tenements within the said city, pro* assessments, 
Tides, in the 8th section, " that the said valuators shall not include in ^(^^^f^ 
** their valuation any house, &c., exempted from being charged by the act directed in 
<* 13 and 14 Geo, 3, nor any cabin or house which is or shall be under f^^t the levy of 

« the yearly value of £5." The 65 Geo. 3, c 82, directed, in addition a'l Grand Jury 

' •' 1 ii 1 assessments 

to the above, that all houses in the possession of poor persons should be should he un- 

exempted from valuation The 6 and 7 Will 4, c. 116, s, 1, directs, exUptill^Sy 

that from and after the commencement thereof (1st November, 1836), particular pro- 

Derty or pei^ 
it shall not be lawful for any Grand Jury of any county, county of a city g^Qg and dhl 

or eonnty of a town, except the county and city of Dublin, at any assizes, ^ notice 

to make any presentment (save and except in the cases thereinafter spe- acts; Held— 

cially reserved and excepted) for the execution of any public work, or aetVepealed^' 

for raising any money, unless under the authority and by virtue of the them. 

pro^sions of that act. This act contains no such exemptions as those 

contained in the two recited acts, and tlie question was, whether the 

general provisions contained therein included the premises which were 

exempted in the former acts.* A conditional order had been obtained 



• The 1 47th section empowers 
the collector to raise the money 
presented; and the 149th section 
enacts that the treasurer shall issue, 
fcis warrant to the collector ; " and 
" in every such warrant shall be 
^ inserted the names of the several 
*' manors, &c., contained in that 
** portion of the county which such 
** person is to collect from, as the 
'* same is contained in the county 
** books, barony books and applet- 
<' ment tables ; and also the whole 



" sum to be collected by such per- 
'* son, and the portion thereof of 
'< which each each manor, &c., is to 
" pay, according to its contents in 
'^ the said books and tables, or as it 
" has been usually rated at." 

There are other enactments in 
the 6 & 7 m 4, c 116, affecting 
this question, but they are so nu- 
merous, and extend to so inconve- 
nient a length, that they could not 
be compressed within the limits of 
a note. 
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1839. on & former day for confirming the award in this case, against which, 

Mr. R. Moore, Q. C, nnth whom was Mr. Smithy Q. C, now shewed 
cause. — The late Grand Jury act enacts, that no money shall he raised 
except under that act ; hut the local act is not mentioned or repealed 
expressly by that act. Two affirmative statutes may stand together, 
and the court will not hold that one repeals the other unless it is done 
so in express terms ; or unless the latter is inconsistent with the former. 
The first important section is the 147th, but that relates merely to the 
appointment of collectors: upon the 149th a question may arise, hot 
there is nothing in this section inconsistent with the enactments of the 
local act. It provides that the warrants to the collectors shall be 
transcripts of the present county books, barony books and applotmeat 
tables, used under the local act, and therefore in these the exempted 
premises would not appear. The next section confirms this view, for 
it enacts that nothing herein contained shall be construed to repeal the 
7 Geo. 4, c. 62 ; the manifest intention of the legislature being that all 
the valuations should remain in statu quo^ until the provisions of that act 
should come into operation. The 151st section proceeds in the same 
way, and only refers to the manor, &c, and the persons in the treasurer i 
warrant. There is no inconsistency in the provisions of these statutei, 
nor is there any expression of an intention to disturb the modeof asseM* 
mcnt which exists in any locality ; and it is more rcasonable^to leave 
the valuation as it is, at present, which is quite analogous to the manner 
in which the entire valuation of the country will be regulated when the 
provisions of the 7 Geo, 4, c. 62, come into operation. 

Sergeant Greene, and Mr. Collins^ Q. C, contra. — The local acts ire 
impliedly repealed by the late Grand Jury act. Affirmative statutes, if 
inconsistent, cannot both stand, but the subsequent statute will repeal 
the former: Harcourt v. Fox (a). An affirmative statute impliedly 
repeals a former act concerning the same matter, if it be introductire of 
a new law: Exp. Carul/iers (b). The sections in the 6 and 7 FF4v 
c. 116, cannot be reconciled with those in the local acts, exempting, first, 
houses tenanted by the poor ; and, secondly, houses of the annual valoe 
of £5. The 147th section of the recent statute contains a new and 
general provision as to the collection of Grand Jury rates, and the col- 
lector cannot be justified in any proceedings he takes except under that 
net. It weakens instead of strengthening the argument on the other 
side, that the recent statute does not refer to the local acts ; hut the 
enactments in the former being general, it lies upon those claiming 
exemption to take their case out of that statute. The several sections 

(a) 1 Show. 426. (h) Ea^t. 44. 
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n the recent act materially differ from those of the local acts. The 1839. 

50th section provides, that when the 7 Geo. 4 shaU come into operation, 
hat then all assessments are to be in conformity with its provisions, 
aanifestly implying^ that until then they are to be regulated by the 6 
nd 7 IVilL 4>. Tlie 29th section of the 7 Geo. 4 extends its provisions 

counties of cities ; and if this act were now in operation it would 
epeal the old act, being introductive of a new law. The general words, 
oonties, is to be applied to counties of cities. This is the converse of 
be case of Exp, CarutJ^ers. The 6 and 7 Will. 4, c. 116, provides 
ides, generally, for the applotment of all the property of the country, 
rithout any exemption, and therefore this enactment amounts to a re- 
eal of any previous act exempting any particular species of that pro- 
erty from this burden. In the 150th and 15 1st sections the repeal of 
lie 7 Geo. 4, c. 62, is expressly saved, thus shewing that in the minds 
f the framers of the latter statute its enactments would have repealed 
bose of that statute. — [Burton, J. The words of the Grand Jury 
ct direct the valuation of all the premises.] — A point like this was 
aised after the passing of the Grand Jury act, with respect to the 
oanty of the city of Dublin, and although there are clauses excepting 
be county of the city of Dublin from the operation of this act, which 
lakes its application to that locality more difficult, still it was held to 
pply. The obvious intention of the legislature was, that until the 
eneral valuation act came into operation, the valuation of all the pro- 
erty of the country was to be regulated by the I5l8t section of the 

and 7 Will. 4. 

Mr. Smith, Q. C, replied. — If the two statntes can stand together, 
16 subsequent statute will not repeal the former : Tlie Mayor of Lei- 
Tster V. Burgess (n). That was a case under the general beer act, and 
lie court held that its provisions did not repeal local acts, regulating the 
lie of beer in certain localities ; and in that case Patteson, J., says, 
lat the general act " has nothing to do with the customs of particular 
places. If it had been intended to take away these customs tiiey 
would have been expressly noticed." The same principle is established 

1 the case of Rex v. The Poor-law Commissioners (b). The 1 50th 
ection of the Grand .Jury act does not admit the construction put upon 
t, but shews that the local act is not to be altered until the 7 Geo. 4 
omes into operation. In Williams v. PTitchard(c) a general act was 
Iso held not to repeal a local act, though conversant about the same 
ubject- matter. These cases establish that, if there be a previous act of 
arliament affecting a locality, a general act, concerning the same mat- 

(o) 5 D. & Ad. i:4fi. (h) 6 Ad. & E. 1. 

(r) 4 T. Vx. 2. 
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ter, will not have the effect of repealing it. The coart will be reluctant 
to throw a charge upon persons hitherto exempted from it* — [Burton, 
J. The late Grand Jury act is a general act, and extends erery where, 
and the words are so general as to comprehend all the property of the 
country, and it is in this respect a new law, and therefore rejgeals any 
other that is inconsistent with its enactments.] — The local act is merely 
referable to assessments : it is not a general act, regulating the Grand 
Jury presentments ; and it is only so far as the regulation of assessments 
are concerned that we contend the late act does not apply to this lo- 
cality, as it is only incidentally introduced, and consolidates the laws 
relating to assessments generally; bnt leaves the local assessments as 
they were. All that we contend for is, that the law relating to the 
local assessments is not affected by the recent act. 

Wednesday y June Stk. 

Bl'she, C. J. — The only question in this case is, whether the late 
Grand Jury act has or has not repealed the 53 Geo. 3, c. 3, which n 
the local act relating to the Grand Jury assessments of the city of Cork. 
Mr. Lane has made his award, stating it to be his opinion that it did 
repeal the latter act, and in that opinion the court concur. 

Rule absolute. 



Tuesday, June Ath, 

PRACTICE— ENTERING JUDGMENT ON AWARD- 
MOTION— NOTICE. 



Although a 
motion to con- 
firm an award 
on an order of 
reference to ar- 
bitration made 
in a cause is 
nnneces^arv, 
ret where the 
terms of the 
deedofsuhmis- 
pion are, that 
the decision of 
the arbitrators 
obould be made 
the judfrment 
t«f the court, 
amcilon f'.T an 
','der to eat^-r 

T ♦-'■ri'f^arv. In 
p'j-. b a cx^. 

XioTl li*-i-<\ T.'A 

bt piTtu. 



Williams r. Bruen. 

Mr. CoRUALLis applied for an order to confirm the award made in 
this case, and to enter up judgment pursuant to the terms thereof. It 
was an action of covenant, and after plea pleaded the case was referred 
to arbitration, by deed of submission, which was duly made a role of 
court : part of the terms of the deed was that the decision of the arbi- 
trators should be made the judgment of the court. The arbitrators 
having awarded a sum of £1055, the present motion was for liberty to 
enter up judgment for that sum. According to the recent decision ia 
Denis v. Deane (a) a motion to confirm an award on an order of refer- 
ence to arbitration was made in a cause, but the motion is required in 
order to enter up judgment — [Bukton, J. Have you given notice of 
this application?] — It was unnecessary in this case, from the terms of 
the deed of submission. 

Per Curiam, — Take a conditional order. 

Motion granted. 

(n) r» Law Bee. N. ?. Sr'-. 
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Tuesday^ June 4M. 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
COMPROMISE BETWEEN PARTIES. 

Clarke v. Callaohan. 

Air. 0*Callaouan moved for judgment as in case of nonsuit, this 
cause having been at issue more than three terms. 

Mr. Rolkston, contra If there be a settlement of the record after fo°a judment 

notice of trial, or if the defendant admits the plaintiff's right of action, as in case of 

it will be sufficient cause against a rule for judgment as in case of non- notice of trial 

suit : Wynne v. Kelly (a). In this case the record was withdrawn, upon ^^ ^^^ ?e^- 

the terms that the defendant should pay the rent for which the action drawn, if it ap- 

was brought, without costs. In MuUings v. (6), the court ruled rec^rd^^wL*^^ 

that whenever a plaintiff had a good cause for withdrawing the record, withdrawn at 
.^ . , , - the instance of 

It 18 answer to such a motion. the defendant, 

or by any un- 
derstanding to 

Burton, J. — If any understanding takes place between the parties, that effect be* 

by which the record is withdrawn, it is an answer to a motion for judg- ^*°that ^dll 

ment as in case of nonsuit. In the present case the plaintiff seems to be a sufficient 

have withdrawn the record at the instance of the defendant. motion. 

No rule. 

(/i) 1 Law Rec. N. S. 8. (A) 6 Tann. 88. 



Thursday^ June 6th, 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
NOTICE OF iMOTION. 

ANONYMOUS. 

Mr. Nelson moved for a conditional order for iudirment, as in case It ia not neoes- 

sary to serre 
of nonsuit, upon the usual affidavit, shewing that this cause had been at notice of a mo- 

issue more than three terms. — [The officer asked if a notice of this mo- tion for jndg- 

*- ment,as m case 

tion bad been served upon the plaintiff's attorney ?] — Mr. Nelson stated of nonsuit, in 
tbat no notice of the motion had been given, but although it had been 
tbe practice to inquire whether a notice of a motion like the present 
had been served, he did not believe that by the established practice of 
this court such a notice was at all necessary. In the case of Chambers 
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1839. ^* Duigal(a)t in this court, it was held that it was unnecessary to serve 
^■^"^v^^*^ a notice of this motion ; and in the court of Qneen*s Bench, in EnglMdj 
ANONYMOUS. ^|,i^;|| 1)1)9 court foUows, it is the invariable practice to grant this mo- 
tion without notice. 

Per Curiam, — Upon the authority of the case which has been died, 
we must grant the motion. 

Motion granted. 
( ) Batty, 46. 



Thursday, June 6th. 

PRACTICE— JUDGMENT AS IN CASE OF NONSUIT- 
PEREMPTORy UNDERTAKING TO GO TO TRIAL. 

GiLLMAN V. Connor. 



Where a con- 
ditional order 
has heen ob- 
tained for 
Judgment ns 
in case of non. 
suitf on motion 
to make that 
order absolute, 
a peremptory 
undertaking is 
not of itself 
sufficient cause 
against the 
motion ; but 
the plaintiff 
must shew 
some "ju«t 
cause" for his 
delay. 

Where the re- 
cord is brought 
down for trial, 
and notice of 
trial with- 
drawn by the 
plaintiff, that 
will not be suf- 
ficient cause 
against this 
motion ; aliter, 
if the cause be 
made a mna- 
net. or the 
plaintiff be ob- 
liged by some 
circumstances 
of surprise,&c. 
to withdraw it. 



Mr. R. LoNOFiELD applied in this case for liberty to enter up judgment 
as in case of nonsuit, the cause having been at issue more than three terms. 
The affidavit stated that issue was joined in this cause, in or is of 
Hilary term, 1837 : that notice of trial was served, a special jury struck, 
and the record brought down at the Spring Assizes : that same wis 
subsequently withdrawn. A rule to stay proceedings, until paymeot 
of the costs of such notice of trial, was, on or about the 15th of April, 
1837, entered, which was quashed on the 31st of May, 1838, upon the 
terms of plaintiff paying these costs, and proceeding to a trial of the 
issue in this case : that more than three terms had elapsed since tke 
pronouncing of this order, and that no notice of trial had been 
served, although two Assizes had been since held. Under these cir- 
cumstances the defendant is entitled to judgment. 

Mr. J, J. Murphy. — Notice of this motion was served upon the pUin- 
tiff*s attorney, upon the 27tli of May last, and npon the 30th of same 
month a peremptory undertaking to go to trial was served upon tbe 
defendant's attorney. The rule nisi has been since obtained, withont 
any intimation whatever to the plaintiff or his attorney. — [Bcbton, J> 
The undertaking to go to trial appears a full one; hot the statute seems 
to require that some good cause should be shewn for not having pro- 
ceeded to trial in due course.] — [Perrin, J., having read the rale of 
the court, which requires that a month's notice of trial thonld be served 
after three terms had elapsed, said the plaintiff was not now in a coodi- 
tion to go to trial at the next Assizes.] — It has been the invariable prac- 
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tiee of all tbe coarU to consider a peremptory ondertaking to go to trial 
DO the first opportunity, as a sufficient answer to a motion for judgment 
as in case of nonsuit. — [Burton, J. Tbe question in this case arises 
upon the construction of a statute, and if tbe practice has hitherto been 
wrong, that is no reason why the court should adhere to it. If the 
eases require that a good cause should be shewn for the delay, and that 
the court should judge of the sufficiency of that cause, this case cannot 
be decided as a motion of practice ; but must be decided according to 
the construction which the court will put upon the statute. If cause be 
shewn against a motion of this nature, then the court is to judge of the 
sufficiency of that cause ; but if no cause be shewn for the delay, then 
the court has nothing to justify the laches of the plaintiff. If this ob- 
jection has come upon you by surprise, and as you may have some ex- 
cuse to urge as cause against the order, we will give you time to bring 
that matter under the notice of the court. 

Leave was given accordingly. 

Monday i June lOM. 

This motion was renewed, and a further affidavit was filed on behalf 
of the plaintiff, stating some circumstances, amongst others, that after 
consultation it was thought advisable to have certain witnesses, who 
were not in attendance, which induced the plaintiff to withdraw the 
record ; and also that this was an action for fidse imprisonment, and 
that it was considered to be absolutely necessary, on the defendant's 
part, that the charge under which he was arrested should be disposed of 
before the action was tried. This was alleged as an excuse at one 
Asaiaee, and, at the following, that a prosecution for perjury ag^nst 
the witnesses against the plaintiff was pending. It ako appeared that 
at the time the record was brought down, an application was made to 
the Judge to postpone the trial, upon the latter ground, and that he de- 
clined to do so. 

Mr. Longfieldj in moving for judgment, relied upon the grounds al- 
ready stated, and urged that this was an action against a magistrate, 
who is privileged under 10 C, sess. 2, c 16, and 43 Geo. 3, c. 143, and 
that the court would not, in such a case, be disposed to extend any fii- 
▼or to the plaintiff. 



1639. 



QILLMAN 

V. 
CONKOR. 



Mr. Bennett^ Q. C. — There are three good grounds against this mo- 
tion; first, that a peremptory undertaking to go to trial, on the first 
opportunity, has been given by the plaintiff; secondly, that this cause 
brought down to trial, after which this motion cannot be sustained ; 

id, thirdly, the fiacts stated on the affidavit furnish sufficient excuse for 
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GILLHAM 

V, 
CONNOR. 



tiff would be witboat remedy, and from the peculiar drcomftaiices «f 
the case, I concur in the decision of the court, upon the terms on whif^ 
we hare agreed. 

Order. — Let the cause shewn against the said conditional order 
be allowed, upon the tenns of the plaintiff hereby perempto- 
rily undertaking to go to trial at the next assises, or, in defrnlt 
thereof, let the said defendant be at liberty to enter up judg- 
ment in this cause as in case of a nonsuit, without further mo- 
tion ; and let plaintiff pay to defendant the costs of this iiietiea 



Thuridayy June %th. 

MANDAMUS— APPOINTMENT OF APPLOTTERS UNDER 

THE LATE GRAND JURY ACT. 



The Queen r. Clendinniko, and the Inhabitants of the 

Kilmaclasser. 



of 



Wbere it ap- 
peared that a 
meeting was 
called for the 
purpose of ap- 
pointing nevr 
applotters un- 
der the late 
Grand Jury 

act (6, r fvm, 

4. c. 116) and 
it was sworn 
that the pro- 
ceedings could 
not be carried 
on in conse- 
quence of the 
tumult occa- 
sioned by per- 
sons who depo- 
nent belieTed 
acted in this 
manner to pre- 
vent such ap- 
pointment, and 
the time had 
nearly expired 
within which 
the applotment 
should be made 
under the 
terms of the 
act, an abso- 
lute order for 
a mandumujt 
was granted. 



Mr. O'DowD applied for an absolute order for a mandamuSf direetiog 
6. Clendinning, and the inhabitants of the parish of Kilmaclasser, in 
the comity of Mayo, to meet and appoint applotters, to applot the €rrand 
Jury cess, under the 6 and 7 Will. 4, c. 116, s. 151. He moved apoo 
the affidavit of John Duffy, a landholder of the parish, which stated that 
deponent, on behalf of himself, and for the interest of the parishioDeiSi 
had served John Burke, the high constable of the barony, with a notice, 
calling on him to levy and collect the Grand Jury cess for the parifb, 
and that ulterior proceedings would be taken against him if he omitted 
to do so. This notice was served by three landholders, the act of par- 
liament requiring only two^ aud bore date the 2l8t of March, 1839, and 
was served on him several days before he received the treasurer's war- 
rant. On the 30th of March, in compliance with that notice, said Barke 
served Clendinning, the seneschal of the manor of Doyne and Ballinoch, 
with a notice, calling on him to summon a meeting of cess payers, to 
elect applotters, who called a meeting, pursuant to the notice. At this 
meeting deponent stated that the greatest uproar and confusion pre- 
vailed, to such a degree that it was impossible to put the question as to 
two persons who were proposed as applotters, and that deponent be- 
lieves this was done to prevent the election of any such. That it was 
of the greatest importance to have new applotters appointed, as many 
of the inhabitants of the parish were greatly oppressed by the old as- 
sessments, which were very unequal. The deponent further stated that 
thore were no churchwardens in the parish. It was doubted, for some 
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iaie» whether a mandamus could go to the inhabitants of a parish, bat 
he case of Rex v. TAe Inhabitants of Wicks (a), decided by Lord Tenter- 
len, and also JRex y. The Inhabitants of Sl James, given in a note to the 
brmer case, have both settled this doubt : a similar decision has been pro- 
loanoed by Lord Denman, in Rex t. The Inhabitants of St. Saviours (b), 
— [Perrin, J. Do any of these cases decide that you are entitled to 
i peremptory mandamus f] — We do not apply for a peremptory man' 
iamuSf but only for an absolute order for the ordinary mandamus^ and 
}uch order was rendered necessary for this reason : the meeting, which 
is noticed in the affidavit, was held on the 3d of May, and the act de- 
^red unles!? a new applotment was made within thirty-six days after 
mch meeting, the high constable was directed to proceed to collect the 
Dess upon the old applotment. The thirty- six days had almost expired, 
ind the grievances of the parishioners would be continued if the old 
ftpplotment were acted upon. There is a case in Sayer, in which 
Ryder, C. J., granted an absolute order under similar circumstances. — 
[Burton, J. They may make a return to the mandamus, and you can- 
not expect to have that return until next term.— Perrin, J. They 
might also submit] — We will take our chance. It would be of g^eat 
importance if the court would make it part of the order that the high 
eonstable could not collect the cess under the old applotment. 
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Perrin, J. — We cannot do that : we can only give the absolute or der 
/br the mandamus. 

Rule absolute. 



(a) 2 B. & Al. 199. 



(b) Nev. & P. 
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COMMON PLEAS. 

Thursday, May 30tA. 

PLKADING— NUL TIEL RKCORD— SCIRE FACIAS- 
JUDGMENT— VARIANCE— SCIRK FACIAS TO REVIVE 
A JUDGMENT— PLEA, "NUL TIEL RECORD." 

Administrator Kelly y. Dolphin. 

Where the ^^^' «'* ^* FiTZGERALD, in support of the plea. — The judgment ia 

judpTient com- ^[jjg ^^q commences thus: — "County of the city of Dublin, to wiu 

meneed thus — 

" County of " H. D., of S., in the county of Galway, was attached to answer B. K., 

D^ir^^owif " ^^ Loughrea, in said county." The writ of scire facias cummeoces 

H. D. of S. in thus : — " To the sheriflPs of the county of the city of Dublin : greet- 

Galwav ^as " ing, &C. &C. Whereas B. K., of Loughrea, t>i said county ^ The 

attached to an- ^prds, " said county," in the judgment, by plain grammatical constmc- 

Loughrea, in tion, refer to the last antecedent in the sentence, viz., <* county of 

andthe wnt'of Gal way," while the words, " said county," in the scire facias^ asphuniy 

«ci. fa. com- and obviously relate to the words, " county of the city of Dublin," and 

" To the She- ^bus, in each case, forms part of the description of the conuzee of the 

riflRi of the original judgment. The variance then, relied upon by the defendant, 

county of the .... . 

city of Dublin IS this — the scire facias purports to have been issued to revive a jodg- 

CT^ting, &c. mg,.,t obtained by B. K., of Loughrea, in the county of Dublin, and the 

of Loughrea, judgment now produced appears to have been recovered by B. K., of 

ty :" Held, up- Loughrea, in the county^ of Galway. This is a fatal variance, and in a 

on plea of nul material point — in the description of the conuzee of the judgment: wm 

fiel record^ ir^w • i-i •/•••i 

that there was constat, that B. K., mentioned m the scire facias, is the same person u 

a fatal van- ^|^ conuzee of the judgment. That such a variance is fatal is decided 
ance in the dc- '^ j o 

pcription of the in the case of O'Brien v. IVhitlaw (a)^ where in the record, the de- 
Judgment- the fen<iant was entitled " gentleman :" in the scire facias he was described 

'•'O"** „?**'^ "esquire;" and that was held, by the court of Queen^s Bench, to be a 
county " in the . ,. t.ii.i t/^xi. 

judgment re- i^tal variance ; and m a case decided in the court yesterday (6), the 

"^^ n?r^i* authority of that case was recognised and followed. The variance ia 
way, and the the case decided here was in the description of the conuzee in the scin 
^S»lei, fa. re^ facias : he was described as " esquire :" in the record as " gentleman." 
ferring to the Jn a late case, Hozier v. Powell (c) the court of Exchequer held that a 
city of Dablio. variance consisting in the omission of «i single letter was fatal ; and in 

Walters v. 3Iace (e/) the variance consisted of a misdescription of the 

(n) 2 Law Koc. X.S. 1-ls. (fi) Docohoc v. Gibbons. 

) Law Roc. N. S. 2.VJ*. (^0 2 B. & Al. 756, 
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magistrate before whom the informations were taken : ho was described 
as " Baron Waterpark, of Waterfork," instead of " Waterpark." The 
following cases were also cited and relied upon: Pet v. Green (a); 
Wilsofi V. Gilbert (Jb); Chetly v. Wood(c). 

Messrs. Macdonagh and Fitzgihbony contra, — In O'Drien v. Warlters 
the variance was in the degree, which is part of the name, and not in 
the residence, as in the present case. In Warlters v. Mace the variance 
was also in the name or title, for Waterpark, of Watcrfork, is part of 
the title, and not of the place of residence. In the judgment there are 
two counties mentioned, and the word '^ said" may, and ought to be 
held to refer to the county of Dublin, being the venue laid in the mar- 
gin of the declaration ; for, in pleading, every place mentioned is consi- 
dered to refer to the venue on the margin. — [Torrens, J. According 
to the plain rules of grammatical construction the word should refer to 
the county of Gal way.] — Then suppose " said" to mean last-mentioned, 
there may be a Loughrea in Dublin as well as in Galway, and the court 
will make all reasonable intendments against such a defence as the pre- 
lent, and there is nothing to prevent the court from intending that the 
conozee may have changed his place of abode from Loughrea, in the 
county of Galway, to a place of the same name in the county of Dublin. 
Then, again, it was not necessary here to state the residence at all, and 
it may be rejected as surplusage : thus, in Draper v. Garrett (d)y where 
:here was a variance in setting out the names of the suitors before whom 
I plaint had been levied, it wiis held, that inasmuch as it was not neces- 
lary to state the names of the suitors, a variance, in that respect, was 
not fatal, for the allegation might be rejected as surplusage ; and also, it 
is a well-established rule of pleading, that where words are used which 
(night have been omitted, such words are mere surplusage, and may be 
•ejected. — [Torrexs, J. That rule does not apply to setting out re- 
MJrds.] — The court is bound, if possible, to support the writ of scire 
^acias, for the preparation of it is the act of the officer of the court, and 
the plaintiff has nothing to do with it.. 

Mr. Monahan replied. — The variance relied upon here is, in principle, 
precisely the same as that which was held to be fat4il in O'Brien v. 
WhidaWf and in the case decided here yesterday; and unless the court 
ire prepared to overrule those two cases, they must allow the present 
ilea. The rule relied on, upon the other side, that every place stated 
n the pleadings is referable to the venue in the margin, applies only to 
he case of a material traversable allegation ; and, upon the plain rules of 
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(a) 9 East. 188. 
(c) 2 Salk. 669. 



(A) 2 B. & P. 2^1. 
(d) 2 B. & C. 2. 
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construction, the words ** said county,*' in the judgment, refer to the 
county of Galway. In Draper y. Garrett it was not necessary to state 
the record, and the variance was therefore in the statement of a fact or 
allegation of substance, and not of a record ; and so also in Purcell f. 
M^Namara (a). Lord Ellenborough and the other Judges held, that in 
an action for a malicious prosecution, it was not necessary for the plain- 
tiff to prove the exact day of -his acquittal as laid in the declaration, w 
that it appeared to be before action brooght, and therefore that a ri- 
riance between the day stated in the record, and the day laid, was not 
material ; the day not being laid in the declaration as part of the descrip- 
tion of the record. Lord Ellenborough, in his judgment in that ose^ 
clearly points out the distinction between allegations of matter of rab- 
stance, which may be substantially proved, and allegations of descrip- 
tion which must be literally proved. Draper v. Garrett^ and Puredlf. 
M^Namctray are, in fact, authorities in support of the plea. Then, as to 
the argument upon the other side, that the residence of the party need 
not have been stated at all, we answer, that having been stated is tbe 
judgment it must be set out accurately in the tcire facias. It has ibo 
been argued by the counsel for the plaintiff, that a variance in the re^ 
denoe of the party is not material ; but it is laid down, in a book of h^ 
anthority. 1 Stark, on Ev. 430, that, '* in debt upon a judgment, a fa- 
** riance in the name of a party, his abodey or addition, will be fatal npoa 
** nul tiel record pleaded.*' There is no hardship upon the plaintiff m 
the present case, for his attention was called to the variance by the [rfei, 
and he might have amended. 



Per Curiam,* — It appears from the passage cited from Starhkj that 
a variance in the *' abode** of a party is as fatal as a misstatement in 
his << addition ;" and we think that OBrien t. Whitlow^ and the ctie 
decided in the court, rule this present case. 

Plea allowed. 

(a) 9 East, 157. 

* ToRRENS and Ball, Js.— Tbe Chief Baron and Johnson, J., sat in tbe 

Court of Error, 
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EXCHEQUER OF PLEAS. 

Tuesday, April 2M. 
BAIL IN ERROR CORAM VOBIS— PRACTICE. 

White v, Mulhall, Gent Attorney. 

\t. Fitzoibbon on behalf of the plaintiff, moved that the defendant do ^ defendant 
bail to the writ of error in this cause, in four days, or that the plain- having brought 

,., . . ^ *^ awntoferror 

»e at liberty to issue execution. coram voMm, 

his- was an action on a bill of exchange. Judgment had been marked v^^f '^ ^en^r 
execution issued, but on the day the execution passed the seal, a in four days, or 
of error coram vobis was issued by the defendant. The plaintiff at^'liberty to 
ied for the order now sought for, in the office, but no instance having if^® execu- 
rred of late years, in which such an order had been issued, the officer 
ned to issue it in the present instance, without the direction of the 
t. In support of the motion counsel referred to the following sta- 
s: 10 Car, 1, sess. 3, c. 8; 17 and 18 Car. 2, c. 12, s. 3; 7 fT. 3, 
», 8. 9 ; and observed that the statute of the I and 2 (r. 4, c 68, s. 8, 
g conversant about writs of error returnable into the Exchequer 
nber only, was not applicable to a case like the present, 
otice of the motion had been given, but there was no appearance for 
defendant. ^ 

n order was made in the following terms : — 
It is ordered by the Court* that the defendant do give bail in 

error, in four days after service of this rule, or plaintiff to be at 

liberty to issue execution. 

* The Chief Baron and Baron Richards. 



Wednesday, May 29^i, 1839. 

JDGMENT AS IN CASE OF A NONSUIT— SEALING 

RECORD— PRACTICE. 

Graydon v. Reardon. 

T. Billing, on behalf of the defendant, moved for liberty to enter W^«fe » ewe 
, . i. . t • . f . . ^^ entered in 

idgment as in case of nonsuit, the cause having been at issue since the list of 

Uh of February, 1837. records for trial 

'' at the sittings 

after term, but 
in consequence of the death of the Lord Chief Baron, was not tried, the court refused to 
give judgment as in case of a nonsuit, the plaintiff not having withdrawn the record or 
been in default. ' 

"When the plaintiff withdraws the record, after entering the case for trial, the defend- 
ant may have judgment as in case of a nooauit, the mere entering of the record for trial 
not being of itself sufficient to prevent it. 3 a 
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Mr. RollesUm^ contra, — Tbe plaintiff has made an affidavit, from which 
it appears that the record was made up, and entered in the list of causes 
for trial, before the late Lord Chief Baron, at the sittings after Trinity 
Term, 183P, but that in consequence of his Lordship's death, it was not 
tried. The plaintiff further states, that the record has not been with- 
drawn or countermanded, and that his reason for not pressing the case 
forward is, the alleged insolvency and inability of the defendant to pay 
the demand for which he is sued. This case does not come within the 
words of the 28 G. 3, c 31, s. 2, for here the plaintiff has not n^lected 
to bring down the case to be tried according to the course of the eonrt; 
on the contrary, he has entered the record for trial ; and, in WilUami t. 
Stetcart(a)^ which was cited and recognised in the subsequent case of 
MaUmt ▼. Nicholson (6), this court is reported to have held, that where 
a plaintiff has once entered a cause for trial, the defendant will not be 
permitted to enter up judgment as in case of a nonsuit, his remedy being, 
to bring the case to trial by proviso. — [Pbnnbfather, B. That is in- 
correct: for where the plaintiff withdraws the record, aflter entering it 
for trial, the defendant may have judgment as in case of a nonsBit(f). 
The mere entering of the record for trial is not of itself saffieient to 
prevent a judgment as in case of a nonsuit, if the plaintiff afterwards 
withdraw it ; for in such a case (to use the words of the statute), be *'Be- 
<< gleets to bring the issue to trial according to the course and practice of 
•*the conrt"] — In the late case of Wright Sf Perrin v. Hodgens(d), this 
court refused an application for judgment as in case of a nonj«att, under 
circumstances precisely similar to those in the present case. 

Mr. Billing^ in reply.— It cannot be said that the record was entered 
for trial, as, in strictness, it is not a record until sealed, which was not 
the case here. Lessee Crawford v. Huddlestone (e), is an authority that 
sustains this application. 

Pexnbfather, B. — It is quite a mistake to say that a case cannot he 
entered for trial until the record has been sealed ; on the contrary, the 
record may be entered in the list, although it has not been sealed ; and ac- 
cording to the practice of the court, it need not be sealed, nntil the case 
has been called on for trial. This course was adopted by the late Chief 
Baron, to save suitors expense, when, from the pressure of business in 
this court, many trials were unavoidably postponed. In Lessee Crawford 
y. Huddlestone^ which has been cited, the record was withdrawn; and that 
ease, therefote, falls within the distinction of which I have spoken. This 



\ 



{a) A Law Rec. 2d Ser. 171. {h) 6 Law Rec. 2d Ser. 280. 

(a) See ace. Burton t. tfarrisonj 1 East, 346. 
(dj Ante, p. 268. (e) Glasc 141. 



TRINITY T£RM, SECOND VICTORIA. 



357 



motion mutt, under all the circumitances, be refused — the case was car- 
ried down to be tried according to the course of the court ; the record 
w«8 made out, and ready to be sealed ; and it was not in consequence of 
any default on the part of the plaintiff, that the trial did not take place. 
Therefore^ Refuse the motion, with costs. 
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Monday^ June 3d. 

KXCISE— REVENUE— MALT— FORFEITURE— REPEAL OF 

STATUTE. 

The Attokxey Gunlral v. John Dunk, claiming Malt. 



Informatiok in rem, seeking the forfeiture of 3184 bushels of malt. The 7 8c8 G. 

The third count, upon which alone the Crown relied in order to sustain ^l^^^ \i^^^ ^^ 

its right to the forfeiture, stated, that the malt was found in a certain any maltster 

building, to wit, a malt^store which was used by certain maltsters, to building for 

wit, John Dunn and Martin Manffan, without the said Dunn and Man- keeping malt, 

. . . 1 .ij without having 

gwi having made a true and particular entry in writing of the said build- made a true 

ing, by delivering such true and particular account as by the act relating ^trv**^^^ 

lo the trade and business of maltsters was and is required, to the officer ing thereof at 

of excise in. whose survey the said building was intended to be used, of excise he 

whereby the malt became forfeited. ^ f^^^?,'^'^ *°? 

^ • ^ ^ lose £100, and 

On the trial, which took place before Baron Foster, at the sittings all the malt 

after Easter Term, the case made on the part of the Crown, so far as it ^^^^i building 

related to the above count, was, in substance, that the malt-store in which shall be forfeit- 

the malt in question had been found and seized, was entered in the /r. 4, c. 5l,fl. 

name of Dunn, although he was but the clerk of Mantran, who was the ®' enacts, that 

^ ^ , , any person car- 

true proprietor of the premises, and of the trade and business carried on nrin;^ on any 

therein. The case made by Dunn, the claimant, was, that Mangan had ^^^ excisi^lawg 

been originally the proprietor of the premises in question, as well as of whoshallmake 

another malt-store, and had carried on business in both until January, ding of which 

J 838, when he withdrew from the former concern, and handed over the ®"*P' If ''^^if- 

' . cd to be made 

possession of it to Dunn, the claimant, who thereupon made entry of the by any act re- 
premises in the manner prescribed by the act of the 4 & 5 FT. 4, c. 51, and revenue of ex- 
having obtained a maltster's license, carried on trade therein on his own ^'^^^^ without 
^ having made 

entry thereof in 
the manner directed by the said last mentioned act, f. e,j by delicering an entry la 
the officer oj excine in whone Mutvejf the building intended to be used is situated^ shall, 
for any such unentered building, forfeit £200 ; but the latter act contains no proyision for 
the forfeiture of any goods found in such building. Hetd^ that so much of the former 
act as imposed the forfeiture of malt found in an unentered building, was impliedly 
repealed by the above enactments of the latter. 

When there are two statutes ha\ing the same purview, and inflicting different punish- 
ments for the same offence, the punishments are not to be taken as cumulative, but the 
latter statute is to be taken as expressing the intention of the legislature, and, therefore, 
so far as relates to the punishment, repealing the former one. 
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accoont, and was the real owner of the malt in question* Under thett 
circumstances, it was insisted, by the counsel for the Crown, that they 
were entitled to a verdict on the third count, it having been, as tbej 
contended, proved, that Mangan, and not Dunn, was, at the time of the 
seizure, the true and real owner of the trade and business, and as tiie 
entry made by Dunn was therefore void by the 20th section of the 7th 
it 8th 6r. 4, c. 53, the building was consequently unentered, and 
the malt found therein forfeited.* On the other hand, counsel for 
the claimant contended that the Crown was not entitled to a verdict on 
the third count : — first, because the statute of the 4 k5W. 4, c. 51, ope- 
rated as a repeal of so much of the 7 & 8 G. 4, c 52, s. 1, as related to 
a forfeiture of malt found in an unentered place ; and secondly, becaase 
the oflfence imputed by the third count would not, even if proved, cause 
a forfeiture of the malt. The learned Judge, although he declared his opi- 
nion to be, that the latter act was repealed by the former, yet, in order to 
raise the question for the consideration of the court, told the jury, that if 
they believed, upon the evidence, that the claimant, John Donn, was 
not the true and real owner of the trade or business carried on in the 
said building, they ought to find a verdict for the Crown upon the third 
count of the information. His lordship, however, saved the points so made 
by the claimant's counsel, and directed the jury to state, when returning 
their verdict, the ground upon which they found it. The jury accord* 
ingly stated, that they found for the Crown, upon the ground of the malt 
being the property of Mangan. A verdict having been entered for the 
Crown upon the third count. 



Mr. Matey now moved, that the points saved should be ruled in fiiror 
of Dunn, the claimant, and either that a verdict might be entered up for 
him, or a new trial had. The first ground relied on by the claimant is, 
that so much of the 7 & 8 G. 4, c 52, s. 1, as relates to the forfeiture 
of malt found in a building used by a maltster, without a true and par* 
ticular entry in writing of such building having been made, was repealed 
by the 4 & 5 IF. 4, c. 51, s. 6, and therefore, although the malt 
was found in a building which was used by a maltster, without a true 
and particular entry having been made pursuant to the latter act, no 
forfeiture of the malt took place. The second ground is, that the offence 



* By the 20th section, it is en- 
acted, " that no entry of any build- 
** ing made by any person under 
<* any act rohiting to the revenue 
*< of excise, shall be, or deemed or 
" taken to be, a legal entry thereof, 
<< unless the same shall have been 
'* made by and in the name of a per* 



« son who shall, at the time of mak* 
<< ing such entry, have attained the 
'< age of 21 years, and who shall U 
" tite true and real owner of the trade 
^' Of business therein or thereby car^ 
" ried on, or in respect of which 
*' such entry of such building shall 
*' have been made.** 
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stated in the third count woald not, even if proved, cause a forfeiture of 
the malt. The 7 & 8 6r. 4, c. 52, s. I, directs a maltster to make an 
entry of all buildings, &c. intended to be used by him, and to deliver 
Boeh entry at the next office of excise ; and inflicts, for non-compliance 
therewith, a penalty of £100, and a forfeiture of all malt found in the 
building. The 7 & 8 6r. 4, c. 53, s. 18, enacts, that every person required 
to make entry of that or any building under any other act or acts of par- 
liament, shall deliver such entry to the officer of excise in whose survey 
such building shall be intended to be used ; but this act inflicts no penalty 
in case of nou-compliance. In this state of the law, a question very si- 
milar to that which arises in the present case arose in the case of the At' 
tomey General y. Dyer (a). The second count of the information, in 
that case, was similar in every respect to the third count of the informa- 
tion in this, save that it sought only the pecuniary penalty of £100, for 
using an unentered cistern ; and upon a verdict being had for that penalty, 
the judgment was arrested, because theofience charged by the information, 
that is, the not making an entry with the officer of excise in whose survey 
the building was situated, was not the ofience to which the penalty was an- 
nexed. So here, the third count seeks a forfeiture for an offence to 
which a forfeiture does not attach. By the 4 & 5 FT. 4, c. 51, s. 5, all 
ezdse traders are directed to make their entries with the officer of excise 
in whose survey they carry on trade, and the 6th section imposes a 
penalty of £200 for using a building not so entered, but inflicts no for- 
feiture of the goods found therein. The offence imputed by the third 
count of this information is not the offence created by the 7 & 8 G. 4, 
c. 52, and for which the double punishment is provided, but the offence 
created by the 4 & 5 W. 4, c. 51, upon which the penalty of £200 is im- 
posed. 
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Mr. Blacker^ Q.C., and Mr. Bennetty Q.C., with whom was Mr, 
Tomb, for the Crown. 

The only question raided on the part of the defendant at the trial was, 
whether the 4 & 5 W. 4, c. 51, repealed the 7 & 8 G. 4, c. 52? We 
say it does not. A subsequent act may repeal a former act, either ex- 
pressly or by implication. The first of these modes being out of the 
question in this case, it follows, that if one of these acts has been repealed 
by the other, it must have been by means of its implied operation ; but a 
later act of parliament is not to be construed as repealing a prior one, 
unless there be some contrariety or repugnance in them ; Dwarris on 
SUztuteSy 674. Now, although it may be conceded that the 4 & 5 If'. 4, 
c. 51, s. 6, repeals the 7 & 8 G. 4, c. 52, s. I. quoad the penalty, it does 
not necessarily follow that it repeals it, quoad the forfeiture. The for- 



(a) 2 Crump. & Mees, 664. 
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feitore and penalty are quite distinct tilings, and constitote dil^Brenl 
species of punishment. Again, where there 18 a difference in the whole 
par view of two statutes relating to the same suhject, the former remuiH 
in force ; Dtvarrts, uhi sttpra ; JRex v. Downes (a). Nothing can be more 
different than the purview of the acts in question, the one relatidg excls- 
sively to malt, the other relating generally to the excise. — [The Court.* 
It cannot be said there is such a difference in the purview of these tX§r 
tutes ; on the contrary, the whole purview of the statute relating to malt 
must be the same as that of the statute relating to the excise generallj. 
According to the argument on the part of the Crown^ it is to be inferred 
that it was the intention of the legislature to subject maltsters to an in- 
creased penalty in addition to the forfeiture of the malt, while all other 

• 

persons, not maltsters, were to be subjected to the penalty only.]— At 
the time the Attorney General v. Dyer was decided, there were twe 
statutes in force, prescribing different modes of making the entry, viii, 
the 7 & 8 6r. 4, cc. 52 & 53 ; and the count, in that case, althoogh pur- 
porting to be founded on c. 52, did not follow the terms of that act ; bat 
that case can have no application to one like this, where the count hm 
been framed since the passing of a third statute, prescribing one unifom 
mode of making the entry in all cases. Were it not for the new act, it 
must be admitted that this would be a bad count. The question nowte 
be decided is, whether a general act, inflicting a new pecuniary peoahjj 
or rather increasing the old one, must impliedly repeal a prior specM 
act, inflicting both a pecuniary penalty and a forfeiture. In Dwarriiy^lh^ 
it is laid down, that a later statute, which is general, does not abrogate t 
former one, which is particular. So it has been held, that a snbseqienC 
act, only increasing the penalty, does not repeal a former act ; The Emf 
V. Aheame (b). 

Mr. John Martlet/, Q.C., in reply. — The legislature, by thef 4t k 5 W. 
4, c. 51, either intended to double the penalty and takeoff the forfeiture, 
or they altogether overlooked the punishment inflicted by the 7 kS 6, 
4, c. 52 ; but in either case, whether they acted designedly or inadrert- 
ently, the consequence, so far as it relates to the repeal of the latter 
statute, is the same. The objection to the third count of the infonna* 
tion is, that the offence therein stated is not oneto which the punishment 
of forfeiture is annexed ; non constat but that an entry may have beei 
made at the next office of excise, pursuant to the requisition of the statote 
creating the forfeiture. In the construction of clauses inflicting pain 
and penalties in the revenue laws, the rule is, that if they beambigteoiij 
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And obscurely worded, the interpretation is ever in &Tonr of the subject; 
/Mr Heathy «/., Hubbard v. Johmtone (a) ; S. P. per Lord Wynford^ Rex 
T. WinHanley (b). Therefore, either upon the ground, that the penal 
part. of the 7 & 8 6r 4, c 52, has been repealed by the 4 & 5 7F. 4, c 
51 ; or, upon the principle ei&tablished by the case of Thi Attorney Ge^ 
neral v. Dyer, that the crown is not at liberty to borrow the offence from 
one act, and the punishment from another, the points saved ought to 
be ruled with the claimant. Cur. advit, vuli. 
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Foster, B. on this day pronounced the following judgment :«— This 
caae comes before us upon a point which was saved by me upon the trial of 
aa information at the suit of the Crown, seeking the forfeiture of a very 
large quantityof malt,on the ground of its having been found in a place not 
duly entered according to the statute. The jury found the place to be 
an onentered one, and the question is, whether, upon the construction of 
the two statutes, 7 & 8 6^. 4, c 52, s. 1, and 4 &5 FT. 4, c. 51, s. 6, the 
circuDistance of the malt having been found in that unentered p]ace*now 
indoeee the forfeiture of the malt ? That a pecuniary penalty is inflicted 
Boder these acts on the offender, there is no dispute ; and the recovery of 
that pecuniary penalty, in relation to this transaction, has already been 
the subject of another information at the suit of the Crown, in which the 
CrowD succeeded. But the much more serious question still remains, 
whether the malt itself is forfeited, — and that must confessedly depend 
on the construction that is to be given to the two statutes above men- 
tiooed considered in common with each other. The 7 & 8 6. 4, c. 52, 
8. 1, provides, that if any maltster shall use any place for the keeping of 
OLalt, without having made a true and particular entry thereof, in writ- 
]ii|^, at the next office of excise, he shall forfeit the sum of £100; and it 
ifl added in the same sentence, that all the malt found in any such build* 
ing ahall be forfeited. Here are two penal consequences enacted, both 
in the same sentence, and both to follow from the same offence : first, 
the loss of £100 ; secondly, the forfeiture of the malt. If the question 
rested on the statute 7 & 8 G. 4, c. 52, s. 1, there could be no donbt in 
the case— *the malt would be clearly forfeited under that act ; hot the le« 
gislature have legislated anew on the subject, and enacted, by the 4 & 5 
Wi 4, c»'51, s. 6, that any person carrying on any trade, who shall make 
use of any building of which entry is required to be made, with- 
out having made entry thereof, shall, for every such unentered place, 
forfeit £200. Here there is only one penal consequence made to 
follow the using an unentered place, and that consequence is dif- 



(fl) 3 Taunt. 220. 



(b) 1 Cromp. & Jerv. 441. 



362 



CASES IN THE EXCHEQUER OF PLEAS. 



1839. 



ATTORNEY 
GENERAL 

DUNN. 



ferent from either of the two penal conseqaences made to follow 
under the act of the 7 & 8 G. 4, c 52, g. 1. The two penal eoa- 
seqaencet made to follow by that last act being, as I hare staled, fint, 
£100 pecaniary penalty; secondly, the loss of the malt; bat by the 4 
& 5 ff^. 4, c. 5 1, s. 6, the only consequence being a pecaniary penalty 
of £200. Now, the question raised is simply this — Does the latter set 
impliedly repeal the former one ? ! consider it to be a general pfioci- 
pie of law, that where there are two statutes, haying the same pnnrieir, 
and inflicting different punishments for the same offence upon the of* 
fender, the punishment shall not be taken to be cnmulatiTO, bat the 
latter statute shall be taken as expressing the intention of the legislatore^ 
and shall therefore, so fkr as relates to the punishment, repeal the fo^ 
mer one. When the difference consists in the ponishment provided by 
the latter act being greater than the punishment provided by the former 
one, it was decided by Lord Mansfield, that this consequence shall fol- 
low, in the case of the King v. Cator, which will be found in 4 Burr. 
2026 ; and when the difference consisted in the punishment provided by 
the second act being a lesser or milder punishment than that provided 
by the former one, it was decide dunanimously by the twelve Judges, in 
the case of the King v. John Davis (a), that the latter statute is a vi^ 
tual repeal of so much of the former one as relates to the offence. Aa 
application of this principle, well known to every Irish lawyer, may be 
found in the construction given to the remarkable enactments made by 
the Irish legislature, in relation to the offence of a Roman Catin^e Glar- 
gyman celebrating marriage between two Protestants, or between a 
Protestant and Roman Catholic This offence was, by the 12 (?. 1, c 
3, s. I, made a capital felony ; but by the 33 G. 3, c 21, s. 12, was made 
an offence subjecting the offender to the pecuniary penalty of £500. In 
confonnity with the principle above stated, this latter act has always been 
considered to have impliedly repealed the fbrraer one. Now, the only 
way of distinguishing the present case from those to which I have re- 
ferred, is by contending that the infliction of the penalty of £100, under 
the 7 & 8 G. 4, c. 52, 8. 1, and the forfeiture of the malt, are two ewh 
sequences essentially distinct from each other, the one being a penalty 
leviable from the person, and the other a proceeding tie rem^ with wUek 
the person of the offender has, in theory at least, no oonoem, the flnt 
proceeding being against the maltster, the second against the malt ; and 
then it may be said, that the 4 & 5 FT. 4, c. 51, s. 6, being only aa en- 
hancement of the pecuniary penalty against the maltster, repeals, indeed, 
the 7 & 8 G. 4, c. 52, s. 1, so fiir as the pecuniary penalty is conoemedy 
but leaves the forfeiture of the malt unaffected. This is a way of pot- 
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the qDestion ingenioas and plausible, and the qaestion may not be 
ether free from doabt ; bot on the fullest consideration that I can 
to the subject, it appears to me, that howoTer plausible this argu- 
may be, it ought not to be allowed to preraiL It is difficult for 
me to read the former act, enacting the two penal consequences in 
ime sentence, and annexing them to the same act, and afterwards to 
the subsequent act, enacting one penal consequence, and attaching 
the same act, and to avoid coming to the conclusion, that the legis* 
) did substantially take a different view of the o£Fenoe on the sub- 
nt occasion, from that which it had taken on the former one. If 
'gislature had intended to retain the forfeiture of the malt as inci- 
to the offence, I cannot but suppose that it would have said so on 
tter occasion. For what end should it have been silent ? Bot it 
mitted to say, in the latter act, that the malt should be forfeited, 
rhen it is added that the maltster and the malt are essentially dif- 
t, — that an information tit rem is essentially different from an 
nation in personam^ — that non constat the malt should necessarily 
g to the person who is subjected to the pecuniary penalty,— 
hat any other person in the community, if he is really the 
r, may become the claimant of the malt upon the trial in the infor- 
n in remy — all these statements must be admitted, and I repeat it, 
hey may create some doubt in the case, — a doubt, the solution of 
I may possibly be reserved for a higher tribunal ; but I feel it im- 
>le that we should shut our eyes, or to suppose that the eyes of the 
Bture were shut to the fact, that in at least 99 cases out of 100, 
lalt does really belong to the maltster, who sustains the pecuniary 
ty — that the forfeiture of the malt did, therefore, really constitnte 
f material part of his punishment under the former act, and that 
•gislatnre, in the same sentence in which they preserve so remark- 
i silence with respect to the malt, increase two -fold the pecuniary 
ty on the maltster, as it were, in commutation of the forfeiture of the 
9 manufactured. On the whole, then, I come to the condosion that 
igislature did not intend the enactments of the two statutes to be 
lative, bat that those of the latter should be in substitution for those 
*, former. If this conclusion is not altogether free from doubt, I 
beg to repeat the judgment of Lord Wynford, in the case of the 
V. Winstanley (a), and to adopt his Lordship's words : — ** There is 
principle upon which I will put this case. In all Revenue cares, 
the officers of government take care that the legislature is made to 
sk plain and intelligible language. If the legislature is not made to 
ik plain and intelligible language, let not individuals suffer, bot let 
public. I am bound to say, if there is any doubt about these 
ds, the benefit of that doubt should be given to the subject.'* It 
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appears to me, therefore, that the points ought to be ruled in finToar of 
the claimant in this case. 

Richards, B. concurred. 

In order to obtain the decision of the Court of Error upon the qoei* 
tions raised in this case, they have been put upon the record in the shape 
of exceptions to the charge of the learned Baron, before whom the ciw 
was tried. 

Erratum. — Page 361, for *^'m common with each other," read, ** In eefmeti9» 
with each other." 



Wednuday^ Junt 5th — Tuesday ^ June lltk. 

ACTION FOR TITHE COMPOSITION SINCE 1 k 2 VICT. 
c 119— PLEADING— STATUTE OF LIMITATIONS- 
VERIFICATION— NEGATIVE PLEA— ACCOUNT 

STATED— DEMURRER. 

Beresford v. Louoh.van. 

Sinoe the pass- Deot. — The declaration, which was entitled as of Hilary Term, coa- 
2^nct,c!\\9 tained five counts. The first count stated, that on the 25th of April, 

the plaintiff in 1825, " in pursuance of the several statutes then and now in force for 

an action for 

tithe composi- establishing compositions for tithes in Ireland," the sum of £127. lOi., 

by hiTdTwlM^ *^y *® y®*''» ^"^ ^"^y ascertained as a composition for all tithes within 

tion that he the parish of Donaghmore, in the Queen's county ; that a certain per* 

romeof the ex^ ^^^° ^^ *°^^ composition, to wit, the sum of £3. 4s. 3d. was duly assessed 

eeptions men- gn j applotted upon certain lands witliin the said parish, of which the 

act, otherwise defendant was the occupier ; that the said sum of £3. 4s. 3d., doriag 

will^be^^^on ^^® continuance of such composition, was payable to the rector of said 

general demur- parish for the time being ; that the plainti£F, at the time of the makiiig 

counts for tithe and entering into such composition, was rector of said parish; that be 

composition, |]ad since continued rector, and, as such, was entitled to the whole of 

bargained and said compositon, which Still remained in full force and effect ; that after 

sold, contained ^^ie making of such composition and applotment, the defendant occupied 

tion,which wa!f the said portion of land which had been so assessed, applotted, and 

Hilary Term D^® chargeable with the said annual sum of £3. 4s. Sd, from the 1st of 

1839, were helil 
bad,for the rea- 
son above assigned ; but a freneral demurrer taken to the whole declaradon was OTermledf 
upon the gToun'l nf \u containing a count upon an account stated, which was held to be 
free from the objection ; for although it described the plaintiff as rector, and tiie defendant 
n» oc-cupier of land within the parish, it did not necessarily follow that it was cooTemnt 
about tithes or tithe compoi<ition. 

A plea to the declaration in the abore case, stating that parcel of tiie ram demanded 
wati claimed for arrears of tithe composition due for the three years immediately preceding 
1834, wan held bad, the right to recorer the arrears for those years not having been barred 
by the implied operation of the 1 & 3 f '•>/. c. 1 19. 

A plea of the statute of limitations need not conclude with a verification. 
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Noirember, 1830, until the present time; that the defendant did not hold 
as tenant at will, or under a demise executed after the 1 6th of Angnst, 
1832 ; that the defendant, by means thereof, became liable to pay to 
the plunti£F the sum of £19. 158. 4d. for sixjr^ars* and a half of said 
composition due and ending on the 1st of November, 1 837 ; whereby, &c. 
The second and third counts were also for tithe composition. The 
fonrth count was for tithes bargained and sold. The fifth count stated, 
that the defendant, as such occupier as aforesud, afterwards, to wit, on 
the 1st day of December, 1637, at, &c. accounted, together with the 
plaintiff^, as such rector, of and concerning divers other sums of money, 
before that time, and then due and owing from the defendant, as such 
occapier as aforesaid, to the said plaintiff, as such rector as afore- 
said, &c. ; and u|>on that accounting, the said defendant, as such oc- 
cupier as aforesaid, was then and there found to be indebted to the 
plaintiff, as such rector as aforesaid, in the sum of £100, then and there 
due and payable by the defendant, as such occupier as aforesaid, to the 
plaintiff, as such rector. By means, &c. 

The defendant pleaded five pleas, of which the fourth and fifth were 
to the following effect : — Fourth plea : — As to £9. 128. 9d. parcel of the 
monies in the first count mentioned; and as to £9. 1 2s. 9d., parcel of 
the monies in the second count mentioned; and as to £9. 12s. 9d., parcel 
of the monies in the third count mentioned, ocfio iton, because the said three 
several sums, and each of them, and every part thereof, are and is claimed 
by the plaintiff, for and in respect of arrears of composition for tithes 
due for the three years immediately preceding 1834, and not for any 
period subsequent to 1833. Verification and prayer of judgment. To 
this plea there was a demurrer, assigning the following causes :— That 
defendant had not confessed and avoided, or traversed and denied, that 
the several sums in the plea mentioned were, or that any of them was, 
due to the plaintiff, as alleged by the declaration ; that the plea amounted 
to the general issue : that it was no answer as to the several sums in 
the plea specified, but was evasive and argumentative. Fifth plea :— -As 
to £6. 8s. 6d., parcel of the monies in the first count mentioned ; and as 
to £6. 8s. 6d., parcel of the monies in the second count mentioned: and 
as to £6. 8s. 6d., parcel of the monies in the third count mentioned; 
and as to £100, in the fourth count mentioned, and as to £100 in 
Uie fifth count mentioned, the defendant, by leave of the court, says, 
that the several causes of action in respect of the said several monies, 
and every part thereof respectively, did not, nor did any or either 
of them accrue to the plaintiff, at any time within six years next 
before the commencement of the suit. Wherefore the defendant 
prays judgment, &c To this plea also there was a demurrer, assigning 
the following causes : — That defendant had not concluded his said plea 
ivith a verification, or to the country, so that the plaintiff could not 
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shew any matter to avoid tlie allegations of taid pleai or take ktoe op«i 
them or any of them. 

The Court haTing* eariy io the argrament, Intimated a strong opinion 
against the validity of the fonrth plea, it was accordingly abandoned bj 
the defendant's coonsel, who fell back open the deoburation. 



Mfw Walier Berwiekf for the defendant.— The dedaration is dstrif 
bad on general demnrrer, as it discloses no legal right of action inths 
plaintiff. The declaration, which is entitled generally of Hilary Term, 
18S9y claims tithes> and composition for titties, althongh both had been 
prerionsly abolbhed by the 1st section of the 1^2 VieL c. 119, with 
certain exceptions therein specified. The plaintiff onghti therefore, to 
have set out the exertions npon which he relied, as entitling hin to 
maintain the action. The role is thus laid down by Treby, C J^ in 
Janes v. Axen (a) : *' The difference it, where an exception is incorpo- 
*^ rated in the body of the clause, he who pleads the daose ought aho 
^ to plead the exception ; bat when there is a claose for the pleader, and 
<< afterwards follows a proviso which is against him, he shall plead the 
** clause, and leave it to the adversary to shew the proviso.*' That role 
has been recognised and confirmed by subsequent cases; Spiers v. Par- 
ker (b)y OiU v. Scrivens (c). In the last case, which was a scire Jaaoi 
npon a jodgment, Lord Kenyon said, that the writ (which is analogons 
to the declaration here), ought to contain all the circumstances that en- 
title the plaintiff to the execntioo prayed by him ; 8o» in this case^ the 
declaration ought to have stated that the action had been commenced 
before the 16th July, 1838, which was a circumstance essential to the 
plaintiff's right to nuuntain the action. As tithe compositicm was nets 
legal cause of action at common law, having been created by statate, 
the plaintiff was bound to bring himself within the exceptions of the sta- 
tute by which it has been abolished ; but it is manifest that the pleader 
in this case altogether overlooked the recent statute of the 1 & 2 VkL 

Mr. SterUng, for the plaintiff.— The mode of pleading adopted in Ae 
declaration is correct The former acts rekting to tithe composition must 
be considered as incorporated with the late act of the 1 & 2 VieL The 
acts are in pari materia. Thus, the act of Vict provides that nothing 
contained in it shall extend to any composition for tithes, for theieeo- 
Tory whereof any suit, action, or other proceedit^ shall have lieen com- 
menced previous to the 10th day of July, 1838. The plaintiff is within 
this saving, but it is admitted that there is nothing on the face of the 
declaration to shew that But then this proviso in the last act excepts 
from its operation suits resting on the former composition acts, and com* 
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rnenoed witbin time ; and the role is laid down in 1 C^tO^ on Pleads 
255» 5lA ed. '< In pleading upon gtatates where there is an exception in 
^ the enacting clatue^ the plaintiff must shew that the defendant is not 
** within the exception ; but if there be an exception in a subsequent 
" dausOy that is matter of defence, and the other party must shew it, to 
** exempt himself from the penalty." Here the exception is not merely 
in a subsequent clause, but in a subsequent act forming a portion of the 
statute law of tithes. And applying the rule, as cited from Janes v. Axen^ 
to the present case, the first statutes are in operation for the pleader 
to act on : they are the clause in favour of the pleader. The last statute 
may be fieiirly considered in the nature of the proviso. Also, in Viwa» 
mntr v. Ormrod{a)^ Lord Tenterden says, '' If an act of parliament or 
" a private instrument contain in it, first, a general clause, and afler- 
** wards a separate and distinct clause, something which would 'other- 
** wise be included in it, a party relying upon the general clause in plead- 
** ing may set out that clause only, without noticing the separate and 
** distinct clause which operates as an exception." And so, if the law raise 
an exception to a general right, it need not be stated in pleading. 
1 ChiUy on Plead. 257. The fifth plea is defective, for the reasons as- 
ugned as caoses of demurrer. All precedents of pleas of the statute of 
limitations conclude with a verification : and it is a rule of pleading, that 
the usual and established forms should be observed ; Stephen on Plead" 
ingj 435. The rule specidly applies to, and is laid down upon this par- 
tif'Ular plea ; Dyeter v. Battye (b). The defendant may say it is a nega- 
tive plea, and therefore need not conclude with a verification : bnt this 
is merely a general rule stated by Mr. Stephen, in his work on Pleading 
as open to exception ; and there is the express rule, that where new 
matter is introduced, the plea should conclude with a verification ; 1 
Chit on Plead 5th ed, 590 ; Chandler v. Roberts (c) ; — now, the time 
stated in the declaration being immaterial, as in the common case of the 
money counts, the plea of the statute of limitations introduces new mat- 
ter, by stating that the cause of action did not accrue within a certain 
period, the period of legal limitation, and ought to conclude with a ve- 
rification, in accordance vrith this express rule. 
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Mr. Berwick — First, the fifth plea is a negative plea, and the rule is, 
that such a plea need not conclude with a verification, as a negative can« 
not be proved ; Stephen, 435, 436, Sded; Co Lit. 303 ; Milner y.Crowd- 
all{d), which is exactly in point ; BreU v. Rigden (e) ; and in the note to 
5 Nev. Sf Man. 41, a form of plea like the present is approved of. Se- 
condly, after reading the second section of the 1 & 2 Vict c 119, it is 
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alrean of 1831, 1832, and 1833, to the prejudice of penont Co whom 
arrears remained doe for gabseqaent years, and for payment of whkk 
latter arrears the residue of the Million fund was expressly dedicated hy 
the statute. No such inference, therefore, can be draim as that cob* 
tended for by the defendant in this respect from the 1 & 2 Ftef., aad 
in my opinion, a tithe-owner claiming compensation for the years 1831, 
1832, and 1833, and bringing himself within some of the ezoeptknis 
contained in that statute, preserving his rights to sue for arrears of UtlM 
composition, has as full a right to proceed for the same, as for the compo- 
sition of subsequent years ; — and this brings me to the objection taken by 
the defendant, who has, upon the argument of the demarrer, tuned 
round and objected, as he had a right to do, to the plaintiff's dedsn- 
tion. The defendant insists^ that inasmuch as tithes, and compo^ioB 
for tithes, were all abolished and extinguished by the 1 Si 2 VteL ezeepi 
in certun special and excepted cases, it lies on the plaintiff to shew, by bii 
declaration, that he comes within some or one of the exceptions contained 
in that act ; and not haying done so on record, the defendant insists tint 
the plaintiff's declaration is had, and that it should be so held upon ge^ 
neral demurrer ; and that, I confess, would be my view of the case^ were 
it not for the fourth count in the declaration. Unquestionably, the reoeni 
act was intended to put an end to tithes and tithe composition, and te 
substitute, in lieu thereof, rent-chaiges, payable to the parties entitled, 
by persons having a perpetual estate or interest in the lands snlject 
thereto, and to bar and extinguish all proceedings at law or in equity ibr 
the recovery of arrears of tithe composition, except in the particuhnr 
cases mentioned and especially saved by the act. Now, it is under one 
of these exceptions in the first section of the act (the section aboUshing 
tithe composition), that the plaintiff seeks to sustain his present actkw. 
His counsel say at the bar, that his suit was commenced prior to tke 
16th July, 1838, and no doubt that it is one of the cases excepted 
from the general operation of the statute : — but has the plaintiff shewn 
that in his declaration ? No such thing. His declaration is entitled gene- 
rally as of Hilary Term, 1839, and there is nothing upon tke reeetd 
from which it can be inferred that the action was commenced prior te 
July, 1838, or that the case of the plaintiff falls within the exception 
relied on. It is said, however, for the plaintiff, that it is the defondsat 
who shonld shew the contrary by his pleading. It is argued that tke 
act of 1 & 2 Vict., doing away with and abolishing tithe oompoaitioM^ 
and the right to recover the same, must be construed as if that act weie 
a proviso, by way of exception in the general code of legiakUion npee 
the subject of tithes ; but this is not, in my opinion, the tme constno* 
tion of this statute. It cannot be construed as a mere proviso by vqr 
of exception to any previous act of parliament establishing tithe coippo- 
sition ; the whole purview of the 1^2 Vki. is revocatoiy of all prior 
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legislation on the subject, as well with respect to the party from whom, 
as the mode by which the rent-charge, the thing sabstitated in lien of 
tithe composition, is to be recovered. It is quite impossible, therefore, 
to construe this statute as an exception to any previous act, or by any 
aiKsh analogy. 

But, again, it is insisted by counsel for the plaintiff, that the court 
must take notice of the whole act, and that if there be any possible case 
io which the plaintiff could go on with a suit for tithe compositioo, 
it is enoogfa, and that the court is not to intend that the case does not 
cease wtthin the exception, but leave it to the defendant to shew, in 
pleading, if he can, that the plaintiff's case is not within the exception 
centained in the statute. 

My opinion, however, is different. I am of opinion that, in thts ease, 
tlie statute creates and makes a new code of law in respect to the rights 
mad remedies for the recovery, not of that which, before the parsing of 
the act, was called tithe composition, or of any arrear thereof, but pros* 
peetively, for that which was substituted in lien of tithe composition, 
▼tSh, the rent-charge. It abolishes and extinguishes tithe and tithe com- 
positions altc^ether, except in certain special cases, and prohibits the 
tddng or carrying on of any proceedings for the recovery of the 
arrean thereof. If there were any doubt as to the construction to be 
given to the first section of the act, the second section explains^ 
that the intention of the legislature was, to extinguish tithe and tithe 
compositions, except as therein specially excepted and saved. Now, if 
that be the sound construction of the statute, and I think it impossible 
to argue the contrary, it appears to me to follow, that this is the very 
ease in which a party, seeking to get out of the effect of a general law 
of this kind, should shew that, he comes within some one of the excep- 
tions specified in the act of parliament. The cases cited, and the gene- 
nl rule and principle of law and of pleading, are all the one way upon 
this point; 1 Lord Raymond^ 80; Gill v. Scrivens(a), b^ore Lord 
Kenyon ftnd the court of King's Bench. The only question, then, is, 
whether this case falls within the principle established by these authori- 
ties; and, in my opinion, it most clearly and expressly does. 

I am therefore clearly of opinion, that the general demurrer, taken 
are Unui by the defendant to the plaintiff's declaration on this ground, 
would be good, were it not for the fifth count ; but I am of opinion 
that the fifth count is free from all objection. That count is upon an 
acconnt stated. It is true that it describes the plaintiff to be rector, and 
the defendant occupier of land in the parish ; and if I were at liberty to 
tpecnlate, I would be disposed to think that such an account was con- 
yeieant about tithes, but it might have been conversant about other 
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1890. oecan io the pleas. A consent was tendered to the plaintiff for hb 
signature, containing all the terms that could be reasonably required. 

Mr. M^Mechan opposed the motion. The judgment was entered in 
Easter Term, 1817, and it appears in the margin of the roll to hare 
been marked on the 24th of May, in that year. The application which 
the rule of the court requires for liberty to issue a sc^ yiida« to rerire 
it, was made on the 4th of May, 1837, and therefore, within the twenty 
years. But as the court g^nted a conditional order only^ which could 
not be made absolute until the 1 2th of June, the 9cirefaciag was not, 
consequently, issued until the twenty years had expired. If the court 
consent to the proposed amendment, it will have the effect of enabling 
the defendant to contend, that applying for liberty to issue a scire faem 
is not a proceeding within the meaning of the late act.* The defend- 
ant has made no affidavit of merits. He has pleaded two pleas of pay- 
ment, under which he will be entitled to prove what he himself does 
not venture to swear, via. — that the debt has been actually paid, as well 
aa to rely on the old statute of limitations as a bar. This case does not 
differ in principle from the case of Domvilie v. Lane, decided in this 
court (a). There can be no difference between adding a plea and amend- 
ing one. The amendment is substantial, although it can be made in s 
few words. In Domvilie v. Lane, the court refused to consider the 
statute of limitations a plea to the merits. The principle is, that the 
oourt will not assist a party, even to care a mistake of counsel, wbea 
doing so is not in furtherance of justice. 

Mr. Nelson, in reply. — Domvilie v. Lane is distinguishable from thii 
case, as it was there manifest that the debt was unpaid, and the party 
attempted to introduce a substantially new defence. In that case there 
was no plea of the statute on the record. — Here there is, and we only 
seek to correct a mere oversight, by making the pleas what they were 
originally intended to be. 

Richards, B.f — -In Domvilie v. Lane, it was plain to demonstration 
that the debt was due. What is there said by the court must be taken 
in reference to that particular case ; and when it is stated that the court 
did not feel inclined to yield to the argument, that the statute should be 
considered a plea to the merits, the observation could only have been 
intended to apply to the particular case then before it, as it might or 
might not be a plea to the merits, according to circumstances. In msnj 
cases there can be no better plea than the statute of limitatioBs. Thii 
case, however, is peculiarly circumstanced. The judgment was actosUy 
entered on the 84th of May, 1817 — the application to revive was within 

* a&4 IF. 4, e. 87, 8. 40. 

(a) 1 Crmwf. 8c Dix. Ab. N. C. l«. 
t SoIu$, 
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twenty years ; bot tbe act of the coart, in granting merely a conditioDal 1889. 
order, disabled the party from issuing his scire facias within that period. 
The plainti£F was thus placed under a disadvantage, from which he 
has since recovered,— «nd by the slip which has been made by the 
defendant in his pleading, the plaintiff has in his turn gained an advan- 
tage, of which I think we cannot, in justice, now deprive him by per- 
mitting the proposed amendment. My opinion is formed with reference 
to the fiicts of this particular case ; and under the circumstances, I think 
it right to say, No rule on the motion. 




NOTICE OF BAIL— PRACTICE. 

COUGULAN V. DeVINE. • 

Mr. Rogers objected to the notice of bail, upon the ground of its mi»- There is no dis- 

tinotion be- 
describing the bail, who were termed ** honse-holders** instead of ** house- tween the 

heq)ers;' contrary to the G. R. of Hil. 1832. "tJ^AoW. 

er " and hooBe- 

Richards, B.* said he understood that Baron Pennefather, in a notice of bail.* 
case before him,-}- had OTerruled the distinction which had been thereto- 
fore considered as existing between these words. — His Lordship ex- 
pressed his concurrence in that decision, and accordingly, overruled 
the objection in the present case. 

• Solus. 
t See that case ante p. 339. See also the cases in noU^ ibid. 



Monday i June lOM. 
AFFIDAVIT TO HOLD TO BAIL— JURAT— PRACTICE. 

Creal v. Dickson. 

The defendant was arrested and held to bail on the 14th of April, '^^ JV^^f ^ 

.an amdant to 

lBS9f but did not obtain the usual rule, that the plaintiff should shew bold to bail in 

this conrt, in 

the following 

form — " sworn before me, at" &c. " in the county of* &c. " by yirtne of a commission for 

taking affidavits in said ooonbr, and I know the deponent, out of her Majesty's Court of 

Queen's Bench, in Ireland^"— " J. K. Commissioner : ' Heid — ^not to be sufficient, aldiough 

the affidavit was entitled — " Law Exchequer." The defendant, who had been arrested and 

held to bail upon such affidavit was discharged from custody, although he had allowed a 

term to elapse before obtaining the usual rule to shew cause of bail. 
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caose of bail« until the 8th of June. The affidaTit to hold to bail 
was entitled " Law Exchequer," and the^ura^ waa as follows :-» 

*^ Sworn before me at Belfast, in the county of Antrim, this 22d day 
<'of March, 1839, by virtue of a commission for taking affidarits in 
** said county, and I know the deponent, out of her Majesty*s Court of 
*' Queen's Bench, in Ireland." 

*' J. K. Commisaioiier.'* 



Mr. iVe/soit, for the defendant, now objected to the affidavit, upon the 
ground of insufficienoy in the Jurat, which did not state that it was 
sworn before a commissioner of the court. 

Mr. HfMecharty contra, — This affidavit is undoubtedly irregolar, 
and if the defendant were in a condition to claim the advantage of that 
irregularity, the cause of bail must be disallowed. But he has allowed 
a term to pass without making the application, and he is now too late 
to object, on the ground of irregularity ; Carmichael v. Omens (a). 
The only question then, is, whether this affidavit be an absolute nullity. 
It is entitled in the court, and sworn before an officer of the court, who 
states he took it by virtue of a commission. If the Jurat stopped with 
the word ** commission," the court would correct the antitling of it in 
the court with the notice of the commission, and infer it was out of 
the court in which the affidavit purports to be sworn. An affi- 
davit to hold to bail, not entitled in any court, but sworn in Scotland, 
before a commissioner, who stated himself to be a commissioner, by 
Tirtue of a commission from the Courts of Common Pleas and Exche- 
quer, was held sufficient ; White v. Irving (b). That case is exactly 
the converse of this ; but is much stronger, because there the inference 
was, that the affidavit was sworn in one of two courts, out of whidi the 
commissioner had a commission : here the inference is, that tbe 
commissioner has his commission out of the court in which he takes the 
affidavit. Lessee Fry v. King (c), shews that documents of this descrip- 
tion are not scanned by the court with such excessive strictness. It is 
the officer's duty to inspect the affidavit, and ascertain whether it hsi 
been sworn before the proper person, and if there is any irregularity, to 
reject it But this affidavit is now upon the file of the court, and the 
court is bound to have judicial knowledge of its having been swon 
before its own officer.* The form of the Jurat is certainly iiregulsr 
in adding repugnant and insensible words after the word commiseion, hot 
by rejecting those the affidavit becomes substantially right, — and all that 
is now necessary to be established is, that it is not an absolute nullity. 

{a) 6 Law Rec. 2d ser. 139. (b) 2 Meee. & Wds. 1S7. 

(c) Smith ft Bat 86. 
* See Shepherd r. Fitthemyy 1 Hudf. ft Br. 105, and Tkorpugk^^d r. G9§ii, 
8 Fox ft S. loe. 
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Richards, B.* — Whether it he merely irregular, or altogether a nul- 
lity, I think, for the sake of example, the defendant ought not to be 
kept in custody under it. It behoves the plaintiff's attorney to be 
reasonably careful with respect to the affidavit by which the defendant 
is to be deprived of his liberty, which can only be dune by a proper 
affidavit sworn before an officer of this court ; and it is incumbent on the 
attorney for the plaintiff to be careful that it is such a document as the 
court will sanction. To say that the officer ought to refuse every affidavit 
that is irregular, is going too far. If he happens to perceive it, unques- 
tionably, he ought to do so ; — but in the detail of business, it would be 
impracticable for the officer to examine every affidavit that is filed. The 
party who files an affidavit does so at his peril. It has been said that the 
court is bound to have judicial knowledge of its own officers. The rule 
in cases of this description is, that any one acting under a limited and 
special authority ought to shew upon the face of the document itself, 
that he has authority to do the particular act. No doubt, the applica- 
tion might have been brought forward at an earlier period, but I do not 
think it is yet too late. For example's sake, I am bound to yield to the 
objection that has been taken to this affidavit. Therefore, 

Disallow the cause of bail, but without costs. 
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• Sclus. 



Coram Pennefather, B., in Chamber. 

•Friday f 5th July. 

PRACTICE— SECURITY FOR COSTS BY DEFENDANT IN 
EJECTMENT ON THE TITLE— SETTING ASIDE 

DEFENCE. 

Lessee Stewart r. Bartholomew. 



Mr. T. K. LowRY moved that the defence taken in the name of the 
defendant in this cause, might be set aside, with costs, or that the said 
defendant might be obliged to give security for the costs of the action. 
The affidavit of the lessor of the plaintifi^, on which the motion was 
grounded, stated that the defendant, on the 1st of June, 1837, executed 
to him a mortgage of the lands for which the ejectment was brought, 
and that having suffered a considerable arrear of rent and interest to 
accrue due thereon, he, about the 1st of May last, absconded to Ame- 
rica, leaving the mortgaged lands in the possession of two persons 
named Andrew Spear and James Spear ; that the ejectment in this 
cause, which was brought for the recovery of the mortgaged lands, having 

other penons served with the ejectment, for the purpose of 



A defence tak- 
en to an ^ect- 
ment on the ti- 
tle, in the name 
of a person 
served with the 
ejectment who 
has subse- 
quently gone 
out of the ju- 
risdiction, will 
he set aside, 
unless security 
he given for 
costs, where it 
appears that 
the defence hat 
been taken in 
his name by 
evading costs 
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been served on both the mortgagor and the Spears, who then had the pos- 
session and refused to deliver it ap, defence was taken in the name of the 
mortgagor for all the lands ; that sach defence was taken, as he verilj 
believed, solely at the instance and expense of the said Spears, for the 
purpose of enabling them to carry off the growing crops, and that it 
was taken in the name of the mortgagor, instead of their own name, 
in order to prevent his having any remedy against them for the costs 
of the sait ; and thereby to deter him from bringing down the reconl 
to trial, as from the property being mortgaged to its foil valae, the eoiti 
must, eventually, come out of his own pocket ; that the Spears were 
treating the lands in an unhusbandlike manner ; and that they had no 
just or lawful defence to make to the ejectment. In support of tlie 
motion, the cases of Lessee PWdngfton v. ScoU (a) ; Doe d. VaygkoM 
▼. Richardson (h) ; Doe d. Greer v. Kelly (c)y and Lessee Henderson r. 
Hoghan (d)^ which were, however, cases of ejectment for non> payment 
of rent, were referred to. The case of Lessee Evans v. ReUly (e), wis 
also cited, in which the court stated that although, as a general mle^ 
it had no authority to compel a defendant in ejectment to give security for 
costs ; yet, that there might be special cases, forming an exception to this 
rule, in which the defendant would be compelled to give such security. 

Mr. Ferguson^ contra^ opposed the motion, on the affidavit of An- 
drew Spear, which stated that he had, previous to the defendant's de- 
parture for America, purchased from him the crop then in the groand, 
for a sum of £50 ; that the defendant had also given him authority to 
sell the lands, and to pay off the plaintiff's mortgage, and other debts 
due by him at the time of his leaving the country, but that the plaintiff 
had refused to join him in such sale, and that defence had been merely 
taken in the name of the defendant, to give time to effect a sale of the 
mortgaged lands under the defendant's own authority. But the affi- 
davit did not state that such defence was taken by the authority of tbe 
defendant The case of Jack d. GiUton v. Howard (fjy was dted 
against the motion. 

Pennefathbr, B. — Let the defendant give security for costs widiin 
four days, or, in default thereof, let the said defence be set aside with 
costs, and the costs of this motion, to be paid by Andrew Spear and 
James Spear, the tenants in possession of the lands and premises in the 
ejectment mentioned ; and let the lessor of the plaintiff be at liberty, not- 
withstanding this order, to serve notice of trial for the next Assises.* 

(a) 4 Law Rec. 2 ser. 20 8. (f>) 2 Hud. & Bro. 117. (c) lb. 118, n. 
((/)ante. p.231 (e) ante. p. 230. r/y 2 Fox & S. 137. 



* The latter part of this order 
was rendered necessary, by the 
circumstance, that the time for 
^rving notice of trial would ex- 
pire before the four days in which 
the security was ordered to be 



given cduld run out. No secority 
being given within the time limit- 
ed by the rule, the defence wu 
accordingly set aside and judg- 
ment marked* 
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QUEEN'S BENCH. 

Saturday^ June 22d. 

PRACTICE— FRIVOLOUS DEMURRER— TAKING OFF THE 

FILE— JURISDICTION IN CHAMBER. 

In Chamber, coram Burton, J, 

Scully v. O'Brien. 

To a declaration in trespass a general and special demurrer had been A Judge in 

taken, which was filed on the last day of Trinity Term. A notice was no jurisdiction 

served on defendant's attorney, stating that counsel would, in Chamber, *** *®* ^^^^ * 

apply for liberty to set aside the demurrer as frivolous and vexations, thonf^b it 

and mark judgment: I^Ltr^^l 

merely filed for 

Mr. Hobart accordingly, on this day, before Mr. Justice Burton, in deUy!*^^*^ ^ 
Chamber, moved that the demurrer to the plaintiffs declaration should 
be set aside, and that judgment should be entered, as it must be admitted 
to be frivolous, and was obviously intended for delay, and for the purpose 
of preventing a trial at the ensuing Assizes at Nenagh, in the county of 
Tipperary, where the venue in the action was laid. 

Mr. M. O'Donnelly for the defendant, having objected to the notice, 
which should be in the alternative that the demurrer be set aside, or 
that it should be argned forthwith, contended that, even if he admitted 
that the demurrer was frivolous and untenable, yet, that a Judge in 
Chamber had no jurisdiction to hear it argned, or to set it aside, 
and relied principally upon the case of Foster v. Burton (a). 

Burton, J. having read the case, said it was an authority by which 
he would be guided, and unless it was overruled by a subsequent deci- 
sion, the demurrer should stand. At the request of counsel for the plain- 
tiff, the motion was directed to stand over until next day, in Chamber, to 
give him an opportunity of finding any subsequent case overruling tho 
decision in Poster v. Burton : 

Accordingly, on Saturday, the 1st of July — Mr. Hohort having ad- 
mitted that he was unable to produce an authority against that decia>iun, 
submitted that it was not satisfactory, or one which should be considered 
as binding. 

3 Tyr. 338 ; 1 Dowl. P. C. 683. 
3 D 
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Burton, J. — Withoot giving any opinion as to the propriety of that 
decision ; it is one by which I shall be bound. Let the demarrer there- 
fore stand, and no role upon this motion. 

No role. 



In Chamber, coram Burton, J. 

Monday^ July 7th» 

PRACTICE— EJECTMENT— AMENDMENT OF 

DELARATION. 

Lessee of an Infant, by his Guardian and next Friend, v. Smith. 



Leave was giv- 
eu to amend 
a declaration 
in ejectment on 
the title after 
defence was 
taken and no- 
tice of trial 
served. 



This was an ejectment on the title. The defendant had appeared 
and taken defence, and notice of trial served. 

Mr. Hobart moved for liberty to amend the demise in the declara- 
tion in ejectment, by striking oat the words " an infant of tender years 
by his guardian and next friend ;** or for liberty to add a new demise on 
the terms of paying the costs of the amendment. 

Mr. M. O'Dannell, on the other side, submitted, that the application 

was now too late; tliat defence was taken so long since as the 28th of Mtj; 

but, at all events, the costs of the motion, and of the appearance and 

defence should be paid; and that the notice of trial should be withdrawn. 

Leave given to amend, on terms of paying the costs of defendant'i 

appearance and defence, the costs of that motion; and tbit 

defendant should be at liberty to withdraw or amend his 

defence if necessary. 
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CHANCERY: PETTY-BAG SIDE. 

Trinity Temiy 183a 
The Queen 

V, 

Charles Harold Walker, Heir-at-Law, and David Daly, 
Personal Representative of William Lewis Walker, deceased. 

Scire Facias on a recognizance. Plea thereto : paymmt of the Payment is a 
sum named in the recognizance. Demurrer to the plea, and joinder /a. on a recog- 
in demarrer. nizance. 

Scire Facias. — << Victoria, by the grace of God, of the United King- 
dom of Great Britain and Ireland, Queen, &€• To the sheriff of the 
county of the city of Dublin, greeting — Whereas on the 5th of July, 
in the year of our Lord 1814, and in the 54th year of the reign of 
George the Third, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, King, he James Harold Walker, of the 
city of Dublin, gentleman ; William Lewis Walker, and Richard Cotton 
Walker, esquires, came before William Henn, esquire, one of the Mas- 
ters of the High Court of Chancery of Ireland, and jointly and severi^ly 
acknowledged themselves to be indebted to the said Lord the King in 
the sum of £700, good and lawful money of Great Britain, to be paid 
to the said Lord the King, his heirs and successors, which, if they ne- 
glected to do, they willed and agreed that the said sum of £700 be 
levied and recovered of and from them, and every of them, their and 
every of their manors, messuages, lands, tenements, hereditaments, 
goods and chattels, wheresoever they shall be found within the said 
kingdom of Ireland, to the only sole and proper use of the said Lord 
the King, his heirs and successors, as by the said recognizance of re- 
cord, and enrolled in our said court of Chancery, on the 5th day of July, 
in the said year of our Lord 1814, may appear, which said sum of £100 
the aforesaid James Harold Walker ^ William Lewis Walker and Richard 
Cotton WaVtery have not, nor hath either or any of them yet paid, or 
caused to be paid, to his said Majesty, George the Third, during his life' 
time, or to his late Majesty, William the Fourth, daring his lifetime, or to 
us, since their decease : and whereas the said William Lewis Walker is 
since dead. Now we, being desirous that justice should.be done in the 
premises, do command you, that by good and lawful men of your baili- 
wick, you do make known to C. H. Walker, the heir-at-law, and David 
Daly, the personal representative of the said William Lewis Walker, 
deceased, that they do appear in our said court of Chancery, on Monday, 
the 15th day of April next, having to shew cause, if any they can, 
wherefore we should not have execution against them for the said sum 
of £700, according to the tenor and effect of the recognizance aforesaid, 
if we think fit ; and further to do and perform whatever shall be thought 
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the recogni* 
tance. 



necessary in the premises, in our said court, and have yon then there 
the names of those by whom you shall so cause it to be made known to 
them, and also this our writ — Witness, Constantine Henry, Marquess 
of Normanhy, our Lieutenant General and General Governor of Ireland, 
at Dublin, the 1 1th day of January, in the second year of our reign." 

Sheriffs* Return. — " By Edn'ard Reilly and George Flanagan, honest 
and lawful men of our bniliwick, we made known to the within-named 
C. H. Walker and David Daly that this before our Lady the Queen, 
on the day at the place within mentioned, to shew cause as within 
directed, as by the said writ we are commanded. — So answer, G. 6. 
Grant, Despard Taylor, sheriffs.*' 

"And the said Charles Harold Walker and David Daly come and say 
that her said Majesty ought not to have execution against them, for the 
said sum of £700, in the said recognizance mentioned, as in said icire 
facias prayed as aforesaid, because they say that the said recognizance 
was acknowledged, subject to a condition thereto annexed, and there- 
under written and subscribed, whereby, after reciting therein that by tn 
order of his then Majesty's said court of Chancery, and made in the 
matter of Robert Doyle, a minor, and bearing date as in said condition 
nftentioned, it was ordered that J. H. Walker should be appointed re- 
ceiver of the rents, issues and profits of the lands and premises in said 
order mentioned, on his giving security, by recognizance, tobeappro?ed 
of by William Bonn, esquire, then one of the Masters of his said Ma- 
jesty's High Court of Chancery in Ireland, and now deceased, or before 
a Master Extraordinary in the country, to be first approved of by the 
said Master Ilenn, conditioned to account as is usual in such cases: it 
was declared to be the condition of said recognizance in said scire Jacka 
mentioned, that if the [said J. H. Walker should, every Michaelmas 
term, and as often as he should be required by the said court, account, 
upon oath, for such part of said rents as he should from time to time 
receive, and should pay over to such person as the Lord Chancellor of 
Ireland for the time being should appoint or direct, such sum and sunu 
of money as should at any time appear by such account or accounts, or 
otherwise to be in his hands, that then the foregoing recognizance should 
be void, otherwise to rem«iin in full force and virtue in law, as by there- 
cord of the said recognizance and condition thereof remaining in the said 
court appears ; and the said defendants in fact say, that after the enrol- 
ment of the said recognizance, and before the siting forth of the said scin 
Jacias as aforesaid^ to tcit, on the \st day of January, 1839, the said sum 
of £700 in the said scire facias mentioned, teas, by the said Richard 
Cotton Walher, duly paid and satisfied, according to tJie tenor and effect 
of the said recognizance in the said scire facias mentioned, and this, the 
said defendants are ready to verify ; wherefore they pray judgment if 
her said Majesty ought to have execution as aforesaid against them, u 
in that behalf prayed as aforesaid." 
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''And onr Sovereign Lady the Queen saitb, that the plea of 'them, the 1839. 
said Charles H. Walker and David Daly, and the matters therein con- 
tained, in manner and form as the same are above pleaded and set forth, 
are not sufficient in law to bar or prevent our said Lady the Queen 
from having execution against the lands and tenements, goods and chat- 
tels of the said William Lewis Walker, deceased, for the said sum of Demurrer, 
£700, according to the tenor and effect of the recognizance aforesaid, to 
which said plea, and the matters therein contained, in manner and form 
as the same are above pleaded, our said Lady the Queen is not bound 
to answer the same, and this our said Lady the Queen is ready to ve- 
rify, wherefore, for want of a sufficient plea in this behalf, our said Lady 
the Queen prays judgment and execution against the lands and tene- 
ments, goods and chattels of the said William Lewis Walker, deceased, 
for the said sum of £700 in said writ of scire facias mentioned, accord- 
ing to the tenor and effect of the said recognizance, and soforth. 

And the said defendants say, that the shid plea by them in the behalf Joinder in de- 
above pleaded and set forth, are sufficient in law to bar and preclude our 
said Lady the Queen from having execution against them, as aforesaid, 
aud this they are ready to verify, wherefore inasmuch as our said Lady 
hath not answered the said plea, nor hitherto, in any manner, denied the 
same, the said defendants pray judgment, and that our said Lady may 
be barred, as aforesaid, from having execution against them, as prayed 
as aforesaid,'* &c. 



Mr. UArcyy for the demurrer. — The plea is bad. In Kettleby v. 

Uales (a) it was decided that payment could not be pleaded to a scire 

facias upon a judgment. That case was before the statute 4 Anne, c. 16, 

in England, to which the 6 Anne, c. 15, in Ireland, corresponds.* 

(a) 3 Lev. 119. 



♦The 6 Anne, c. 10, Ireland, 
section 12. — Where any action of 
debt shall bo brought upon any 
single bill, or where any action of 
debt on scire ficias shall be brought 
on any judgment, if the defendant 
hath paid the money due upon 
such bill or judgment, such pay- 
ment may be pleaded in bar of any 
action or suit : and where an ac- 
tion of dobt is brought upon any 
bond, which hath a condition or 
defeasance to make void the same, 
upon payment of a lesser sura, at 
a day or place certain, if the obli- 
gor, his heirs, executors or admi- 
nistrators, have, before the action 
brought, paid to the obligor, his 
executors or administrators, the 



principal and interest due by the 
defeasance or condition of such 
bond, though such payment was 
not strictly made according to the 
condition or defeas.ince, yet it shall 
and may, nevertheless, be pleaded 
in bar of such action, and shall be 
as effectual bar thereof as if the 
money had been paid at the day 
and place, according to the condi- 
tion or defeasance, and had been 
so pleaded. 

Section 13. — (Pending actions 
on bandy with penalty, defendant 
bringing into court principal, inte- 
rest and costs, discJiarged), 

Sections 12 & 13 of the English 
statute, 4 Anne, c 16, are precisely 
similar. 




I 



884 CASES IN CHANCERY. 

1839. That statute altered the law as to a judgment, but did not touch tlie case 
of a recognizance : SalkM v, Abbott (a). There one of the sureties had 
paid the whole debt The question then arose between him and his co- 
surety, whether he was to rank as a simple contract creditor of his co- 
surety, for the moiety of the sum so paid, or as a specialty creditor. 
The officer reported him merely a simple contract creditor, but, on ez- 
\ ceptions to the report, the court held, upon argument, that he was en- 
titled to claim as a specialty creditor against his co-surety for the moiety 
of the sum so paid by him. There are only two good pleas to a recog- 
nizance, Tiz., execution at suit of the Crown, and, secondly, satisfaction 
on the record : Gilb» on Executions, 1 1 ; The King v. Ellis (6). In 
proceedings on a bail bond payment is a bad plea : Scholey v. Meanu (c). 

Argument for Mr. Napiery in support of the plea. — Under the true construction of 

the plea ;— , ^ . , , , . ^ . 

That a reeoQ' ^he Statute of Anne, payment is a good plea to a scire facias on a reoog- 

V*d'^^i^' nizance : at common law we admit that payment was a bad plea, either ia 
cure a private the case of a recognizance or a judgment; although in Vesey ?. 
Ihe^Gth^Anne Harris {d) the Judges differed on that Afterwards tlie sUtote of 
^* 10* Anne removed the difficulty. The only question is, whether this case 

is within the satute. That seems to be admitted by the court of Ex- 
chequer, in the case of Salkeld v. Abbott, which has been cited agaioit 
us : at all events, if the court of Exchequer is of opinion as contended 
by Mr. UArcy, this court takes a different view of the question, 
and recognises the distinction between the case of a recognizance ac- 
tually put in suit by the Crown for the recovery of a Crown debt, and a 
mere private demand, like the present. The King v. Ellis was the case 
of a debt really due to the Crown ; in Ex parte Usher (e) Lord 
Manners adopted that distinction ; and in another case ^^fj, decided in 
this court, your Lordship said, "the instrument, though in form are- 
cognizance, is really a security for the benefit of a party.*' — [Lord 
Chancellor. The question there, [ think, was, whether prerogadvt 
process was to issue or not.] — That case stood over, and on the groood 
of the distinction I contend for, between a public and private debt, the 
court made an order to discliarge the party. The point came before 
this court again, in Smith v. Pepper (y). In The King v. Ayres{h)j 
the principle that the demand is in fact a private one, though, in foraif 
due to the Crown, is recognised. The intention of the statute of Anne 
was to prevent a double satisfaction : Dowbiggen v. Bourne (t), thoogh 
the case of a judgment, shews that a recognizance is within the same 
mischief, and provided against by the statute. The dispute here is be- 
tween the cosureties. The words of the statute are, '' any judgment." 

(fl) Hayes, 676, 582. (6) 1 Price, 23. 

(c) 7 East, 148. {d) Cro. Car. 

(«) 1 Ball & B. 199. (f) 1 Law. Rec. 21. 

is) 2 Law Rec. N. S. 23, 24. (A) 4 Burr. 2118. 

(0 2 Young & Coll. 462. 
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Now a recognizance U a jodgment: Melvins v. Reeves (a)* In Went" 1839* 

worth {b) there is the form of a plea of payment by the conusor of a ^^^V^ 

jadgment In Hudson v, Stalwood (e), Lord Hardwicke says, the de- ^^" QUEBN 
fendant might have pleaded as we have done here. 



Mr. Warren, on the same side. — The case of a recognizance is within 
the fair construction of the statute of Anne, In St John*s ColUffe v. 
MuTceU (d) the distinction between a public and a private debt is re- 
cognised, and also in Rex v. PrUchard{e). In scire facias against bail 
they may plead payment by the principal, or by bail (f). The form of 
the scire facias itself shews the validity of the plea. The scire facku 
must allege, and does allege, that the money has not been paid. To that 
we plead, by denying the allegation of non-payment, and asserting the 
fact that it has been fully paid. The effect of disallowing this plea of 
payment will be, that one surety will levy the entire amount from the 
defendant Walker, though at worst he is only liable to one half. 

Sergeant Greene^ for the demurrer, in reply. — The question is, whe- 
ther, m strict point of law, the remedy on this recognizance is extin- 
guished by the fact of payment, or not ? If we made an unconscien- 
tious use of our legal right, it is for a court of equity, or a court of law, 
upon an audita querela, or a motion under the special circumstances, to 
restrain us. Per Bnshe, C. J., in Dillon v. FarreU{g), This scire 
facias could not issue without the leave from the equity side of the 
court We applied, and were permitted to put in suit for one half of 
the amount, in pursuance of the well-known equity of a co-surety, to 
have all legal remedies against his co-surety, that are not extinguished 
in point of law : Mayhiew v. Crickett (h). Dowbiggan v. Bourne sup- 
ports our argument. The consequence of the argument used by the 
other side would be, that having the right to sue because we paid it, yet 
we are to be met by that very fact when we put the reoognis&nce in suit. 
Woods V. Creagh (t) is one of the many authorities shewing that one 
co-surety has the same right against his co-surety tliat he has against 
his principal. Such a plea, no doubt, would be good to a bond. The 
common law rule rests on the principle that you could not discharge an 
obligation by any thing of a less solemn nature, and therefore that you 
could not, to matter of record, plead matter in pais. 

A bond is different from a judgment : there is a day appointed for 
payment. The statute enabled the party to plead payment after the 
day : but a judgment has no condition, and nothing short of satisfaction 



(a) Littleton's Bep. 899. 
(e) C&8. tern. Hard. 124. 
(e) Bunb. 269. 
(g) Batty, 683. 



(i) 2 Hog. 60. 



(b) 7 Went. 76. 
(d) 7 T. B. 264. 
(f) Tidd, 1166. 
(h) 2 Swans. 186. 
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1839. ®^ ^^® recordy or execution on the record, discharged it at common law. 
V^^V"^^ Then, with regard to I he statute of Anne^ it is said, that a recogni- 

THE QUEEN zcnce comes within the term "judgment" They are not similar. If 
' an executor paid a judgment before a recognizance he would be guilty 

of a devastavit Salkeld v. Abbott is a direct authority on the point 
That case was decided on great deliberation. The court referred to the 
officer to report the circumstances. The officer found that a levari had 
issued on the recognizance, which had not been executed, but that under 
the terror of it the money had been paid. The court held that it wu 
not discharged at law, and not being so discharged, the surety was 
entitled to stand in the place of the Crown as a specialty creditor, and 
that the statute did not apply to a recognizance. 

As to the form of the pleading, this is the usual form. The Crown 
has a right to say none of the parties ha?e paid, because there is no sa- 
tisfaction on the record. 

Now as to the distinction between a Crown debt and a private debt, 
that distinction goes only to this extent, that in administering equitabU 
relief, or on motion f the court will not allow prerogative process to be 
applied to a private debt. 

As to the case of bail, there is no analogy. The common law reason 
does not apply to what is called a recognizance of bail, which is an entry 
that the party has been delivered into the hands of his bail. The Kuig 
Y. Ellis(a) decides that the English statute does not apply to a recog- 
nisance to the Crown. 

Cur, ad, vuU, 
Wednesday, June 12 th. 

This being the last day of term, the Lord Chancellor declared thit 

the court would allow the demurrer, but did not then give any reasoosi 

On a subsequent day, 

Monday, June 2ith, 

The Lord Chancellor again referred to the case, and said, tbe 
case in Hayes is, I think, conclusive on the point, that the plea is a bad 
one. It is an attempt to deprive the surety of his remedy for the 
moiety to which he is entitled as contribution from his co-surety. Tb« 
entry will be that he shall be at liberty to levy to the extent of onebal^ 
The whole of this proceeding is under the discretion of the court Tbe 
record, in point of form, states that there was no payment by any one, 
but that is the common form in constant use. I have fell bound to 
allow the demurrer. 

(a) 1 Price, 23. 
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ACCEPTANCE 
title Bill of Exchange. 

ACCOUNT 

Sequestrators. 

J Sequestrator's Account. 
t stated. In an action for reco- 
tithes, demurrer to declaration, 
^ound of its containing a count 
an account stated/* Beresjord 
man 364 



ACTION 

tee. Blakeney v Ware 246 
iee title Pleading, 3. 
against magistrate, and motion 
[e venue in the case. Stewart 

193, 199 
see title Venue. 

of action against portrieve.— 

Collis 67 

see title Portuieve. 
9f trespass against assignee of 
it. AspinaU v Anott 261 

f action for recovery of tolls, 
r V OLeary 73 

f special jury in an action for 
Coghlan v Carney 201 

on a replevin bond. Igoe y 
t 155 

against indorser of bill of ex- 
—Notice of dishonor— Waiver 
'ush v Hayes 3'27 

fur tithe composition since I ik2 

1 19. Beresford v Loughnan 364 

\CCOMMODAT10N 
of accommodation bills of ex- 
by executor. Carrigan v Mul- 

254 

rS OF PARLIAMENT 

See title Statute. 

ADMINISTRATOR 

See titles Pleading, 1. 
Reoistky, 5. 

AFFIDAVIT 
davit to hold to bail, stating that 



AFFIDAVIT 
the defendant was indebted to the 
plaintiff <*in the sum of £20 besides in- 
terest, being the amount of a bill of ex- 
change, dated, &c drawn by F. H. on 
and accepted by the defendant, payable 
at 91 days after date, which bill was 
pftssed to the plaintiff for valuable con- 
sideration," is insufficient McCarthy 
y Bimey 39 

2 An affidavit to hold to bail for goods 
sold and delivered to the defendant, 
" or for his use and by his order," is 
sufficient — ** for money paid, laid out, 
and expended to and for the defendant 
and for his nse,** withoat adding, ** at 
his request," is defective. BugheSf aS' 
signee of Keenan, y Dowd 24 

3 Ail affidavit to hold to bail by an admi- 
nistrator, for rent stated to be doe 
** upon and by virtue of a lease bearing 
** date, &c and made between the de- 
" ceased of the one part, and J. M. 
" (the defendant) of the other part," 
without stating that J. M. held and en- 
joyed under the lease. — Held safficient. 
Galviny administrator of Gallagher^ v 
Milligan ' 23 

4 An affidavit to hold to bail by one of two 
plaintiffs, stating that one \V. P. (the 
defendant) was indebted '* unto H. G. 
this deponent's late partner, in the snm 
of £15H fur goods sold and delivered by 
the said H. G. and the deponent during 
their late partnership to and for the 
said W. P. and at his reqnest." — Heid^ 
to be sufficient. Horteood v Power 203 

5 An affidavit to hold to bail in an action 
by the indorsee ngiiinstthe acceptor of 
a bill of exchange most state the in- 
dorsement to the plaintiff. Tutltill v 
Bridgeman 62 

6 An affidavit to hold to bail giving only 
the initials of the defendant's christian 
name, Held insufficient in not giving 
the christian name in full. Chaffers v 
Bingham 242 

7 An affidavit cannot bo referred for pro* 
iixity on the law aide of the fixdieqaer, 
without an order of the court obtained 
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AFFIDAVIT. 



ASSESSMENTS. 



on motion. Kavanagh v Sexton 246 

8 An affidavit is required on motion for 
particulars of the defendant's set-off. 

Wilson V Ramsay 37 

9 If the affidavit of the service of a notice 
of motion state that the notice was 
served at the dwelling-house of the at- 
torney, it will he defective ; it should 
state the service to be at his registered 
lodgings. Assignees of Pepper Sf Locke 
Y Newenham 9 

10 To obtain an attachment against a par- 
ty for not obeying a writ of habeas 
corpus^ if the writ be nut personally 
served, the affidavit must state that a 
servant or agent of the party to whom 
the writ is directed, at the house where 
Ibe person is detained was served. 
Ih re Wildridpe 1 

11 Affidavit for liberty to ground motion 
to issue scire facias — Insufficiency of, 
and amendment of. Wigmore, assignee 
of Wigmore^ v Wigmore 103 

12 Affidavit in snp[Kirt of criminal infor- 
mation. 

Se% title Criminal Information. 

13 Affida«^it of service of ejectment. 
Jackson Y Lodge. 161 
Ands^ titles Ejbctmfnt. 

Vknub. 
1 i Affidavit for registering anew. 

iSm title REGISTRY. 

15 Affidavit — Jurat of the court of Ex- 
chequer in an affidavit to hold to bail. 
Crealy Dickson 375 

AGREEMENT 
A written agreement to revive a judg- 
ment. Brady v Fitzgerald 295 

AMENDMENT 

1 By the practice of the court of Exche* 
quer, a new count may be added to the 
declaration after the end of the second 
term. Reynolds v Brady 27 

2 Where the name of the cestui que trust 
in a bond on which judgment had been 
entered in 181 7 was Mary Dowdall, and 
was s» written in the bond, but in the 
judgment she was called Mary Dowd, 
the court allowed the judgment to be 
amended. Lyster v Campbell 294 

3 The ooort will allow a declaration to be 
amended by attaching the attorney's 
aame to it, without prejudice to the 



roles to plead. Lindsay v Vavghan 159 

4 Amendment of declaration in cpectment 
Lessee Carroll v Ejector 111 

5 Amendment by additional avowries in 
replevin case. O Connor w Bentley 79 

6 Amendment of Sheriff's return. Ext- 
cutors of O'Brien w Fitzgerald and 
others 200 

7 Amendment of declaration in chamber. 
Lessee of an Infant, by his Guardian, ? 
SmUh 380 

APPEARANCE 

1 Appearance fee— Taxation of costs be- 
tween party and party. Jones v Cun- 
ningham 10 

2 Appearance — ESntering appearance for 
co-defendant out of jurisdiction. As- 
signee of Williams v Ansell 277 

APPLOTMENT 

1 Applotment for parish ceu*— Manda- 
mus to churchwardens. The Queen v 
the Minister of Sl CaiherinSs Parish 70 

2 Applotment for tithes. 

See title Tithe Composition, 2, 3. 

3 Applottersunder the late grand jary 
act — Appointment of. Tl^ Queen v 
Clendining 350 

APOTHECARY 

Election of an apothecary to a fever hos 

pital, under 3 G, S, c 34* 
I See title Mandamus, 1. 

ARBITRATION 
Arbitration for solicitors costs. Gowen 
Donovan 40 

ARREST 

By Special bailiffik Dwyer v 3fKeogh S 
And see title Sheriff, 1. 

ASSESSMENTS 

1 Local assessmen ts — ConstrucUon of act 
of parliament for the payment of cess and 
police rates on the quays of the town of 
Belfast. Tomb y the Commissioners of 
Police, Belfast 164 

2 Mandamus to make assessments. 7%e 
Queen v the Minister, 4*c of St. Catki- 
rines Parish 70 
And see title Mandamus, 3. 

3 Implied repeal of assessments. Jouet 
V Hayes S41 



ASSIGNEE. 



BILL OF, &c. 
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ASSIGNEE 

1 Action of trespass against assignee by 
insolvent. Aspinall v ArroU 26 1 
And see title Insolvent, J. 

2 Ejectment by assignee of insolvent. 
Svans y Reilfy 230 

ASSUMPSIT 
Action of assumpsit for the payment of 
tolls—New trial. Minhear v OLeary 73 
A'nd$et\A\\^ New Trial, 2. 

ATTACHiMENT 
For contempt respecting writ of habeas 
4Ufrptu. In re WUdridge I 

And see title Affidavit, 10. 

ATTORNEY 

1 Attorney*s bill of costs — Items in when 
taxable. Dunne v Tierney 321 
And see title Costs, 5. 

2 Illness and death of attorney. Ryan v 
Francis 154 

3 Execution of warrant of attorney, and 
defendant in custody without presence 
of attorney. 

See title Warrant of Attorney, 2. 

4 Attorney Bail for costs Anony- 

mous 294 

5 Distinction between stating registered 
lodgings and dwelling-house of attor- 
ney. Assignees of Pepper and Locke v 
Newenham 9 

6 Attorney's name to declaration. Lind- 
say V Vaughan 159 

7 Attorney— Service of order on, five 
days before term. Murphy v Lord 
Carberry 9 

AVERMENT 

For the payment o^ costs. Blakeney v 
Ware 246 

And see title Pleading, 3. 

AVOWRIES 

Additional avowries to replevin. C^ Con- 
nor V Bentley 79 

AWARD 

I An award will not be set aside, where 
the arbitrators assess certain damages, 
being the amount of several bills of costs 
due to an attorney by his client, al- 
though they assess that sum, subject to 
be reduced in taxation of the costs by 
the proper officers. Administrators of 
Gower v Donovan 40 



2 Award — Enteithg judgment on award- 
Notice of Motion thereon. WMias v 
Bruen 844 

BAIL 

1 The 8th New General Rule doet not 
apply to an attorney giving security for 
costs for a plaintiff who resides out of 
the jurisdiction. Anonymous 294 

2 A notice of bail in which the bail are 
described as house-holders is sufficient. 
Anonymous 229 

3 A notice of bail which describes the 
bkil as house-holders^ instead of house^ 
keepers. Foudrinier v Pike 2 

4 Entering appearance for a co-defendant 

out of the jurisdiction. And a person 
tendered as bail permitting his bills to 
be protested refused as bail. Assig' 
nees of Willinms v J. 4- M. Antell 277 
And see title Affidavit to Hold 

TO Bail. 

5 Bail in Error, Coram vofrii— -Practice. 
White V Mulhall 355 

6 Notice of bail — No distinction between 
the words *' house-keeper and house- 
holder," in Exchequer. Coughlan v 
Devine 875 

BAILIFFS (SPECIAL) 
Dwyer v M^Keogh 3 

See title Shekiff, 1. 

BANK 

Action against officer of bank. Ktily v 
WhiUaker 28 

See title Variance, 1. 



BANKRUPTCY 

O* Connor v Bentley 
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BILL 

Attorney's bill of costs — Items in when 
taxable. 

See title Costs> 5. 

BILL OF EXCHANGE 

1 Notice of disihonor of bill of ex- 
change—Acceptance — Pleading — Evi- 
dence. Ledlie v Lockhart 89 

2 Application to change the venue in an 
action on a bill of Exchange, //ar- 
nett V Torrens 116 

3 Affidavit to hold to bail on bill of ex- 
change. McCarthy v Bimey 39 

4 Presentment of bill of exchange. Sin- 
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BILL OF, &c. 



CONDITIONAL ORDER. 



clair V Barrett 464 

6 Bill of exchange — Pleading to special 
demurrer — New forms in assaropsit. 
Mills y Bamfield 323 

6 Bill of exchange — Action against in- 
dorser-^Evidence of notice of dis- 
honor. Brush w Hayes 327 

BOND 
Debt on bond against heir of obligor. 



Hewitt Y M*Geatvn 



BOND AND WARRANT 

Execution of bond and warrant without 
the presence of an attorney and defend- 
ant in custody. Dobson V M^Daid 236 

BOOKS. 
Right to inspect grand canal company, 
and joint-stock company's books. The 
Queen v The Canal Company 337 

BREACH OF COVENANT 

Nixon Y Denham 100 

CANDIDATE 
For a Dispensary. The Qiteen v Fair- 
clough 76 

See title Mandamus, 2. 

CAPIAS AD SATISFACIENDUM 
Return to. Dwyer v M^Keogh 3 

See title Sheriff, 1. 



CERTIORARI 

Where upon the return of a conviction 
under the excise laws, to the Quarter 
Sessions, the magistrate before whom 
the information was exhibited was des- 
cribed in it as Honorable H, W, and 
in the conviction as H. W. Esq. ; Held, 
that this was not a fatal variance. 
The Queen v Harte 1 1 2 

CERTIFICATE 

1 Certificate of counsel — Order relative 
thereto. 98 

2 Certificate — Form of certificate of tithe 
composition. Lodge v Creaghe 315 

8 Certificate — Production of original cer- 
tifioate by party seeking to register 
anew. In re Rafferty 279 

AndlnreSeton 119 



Certificate of freeman. In re Dis- 
ney 139 
See title Registry, 6. 

CESS 
Grand jury cess^Payment of tithe 
composition according to grand jury cess. 
Armstrong v KdliJkelly 270 

And see title Tithe Composition, 2. 

CHAMBER 

1 A judg^ in chamber has no jarisdietion 
to set aside a frivolous demorrer. 
Scully V GBrien 286 

2 Amendment in chamber of dedaration 
in ejectment. Lessee of an Infant b^ 
his Guardian y Smith 380 

CHANGE OF CURRENCY 

Neville V Ponsonby 204 

See title Cdrrenct. 

CHURCHWARDENS 

Mandamus to churchwardens to make 
assessments. The Queen v The Mtnis- 
tery Sfc. of St. Catherine's parish 70 

CLERK 

See title Reoistry, 8. 

COLLATERAL PROMISE. 

See title Pleading, 3^ 

Compromise between parties— Judgment 

as in case of nonsuit. Clarhe y ffCal- 

laghan 34o 

COIN 
See title Currency. 

COMPROMISE TO SHERIFF 

iSee title Sheriff, 1. 

COMMISSIONER 
See title Tithb Composition, 2. 

CONSOLIDATION 
Consolidation of defences to ejectment. 
Gregory v Archer 97 

CONDITIONAL ORDER 

1 For judgment in case of non-snit 
Carey y Williams 115 

2 Conditional order for a mandamos. 
The Queen y Minister, SfctfSt. Catkf 
rine*s parish 70 



CONSIDERATION. 



COSTS. 
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CONSIDERATION 
Consideration of collateral promise. — 
Blakeney v Ware 246 

Afid see title Pleading, 3. 

CONSENT 
Consont to vacate jadgment. Hawhei- 
worth y Boe 7 



CONSTRUC TION 
Construction of a will as to joint -tenancy, 
and tenancy in common. Lessee of 
ScuUy V O'Brien 287 

And see title Will. 

2 Construction of act of parliament for 
local assessment. Tomb y The Vommis- 
sianers of Police 1 64 

3 Construction of memorandum. Hamil- 
ton V Goold 171 



CONTEMPT 

Attacbment for contempt. In re Wild- 
ridge 1 

CONTRACT 

Contract to convey goods over sea. Cor- 
scaden v Stewart 1 06 

Afid see title Replevin, 2. 

CONVICTION 
Conviction before magistrates under the 
excise laws. The Queen v Harte 1 12 
And see title Certiorari. 

COSTS 

1 Of special jury— The party applying for 
a special jury must pay costs of same, 
unless the judge certifies, even in a case 
where there are no more costs than 
damages. Coghlan v Carney 201 

2 A tenant will be required to give se 

curity for costs under I G. 4, c. 87, 
although there are laches on the part of 
the landlord. Lessee of Fhjnn v Ejec- 
tor 72 

3 A defendant in ejectment will not be 
required to give security for costs, 
where he holds under aletise for twenty- 
one years, determinable, however, at 
the end of each year, by a previous 
six months notice. Lessee of The Duke 
of Devonshire v The Casual Rector 6 

4 A defendant who is a sea faring man, 



will not be required to give security 
for costs in an action of replevin. Cbr- 
scaden v Steuxtit 110 

5 Where a bill of costs was for convey- 
ancing, With the exception of one item 
which was for the ** drawing of a bond 
<* and warrant,** — Held, that the " war- 
rant" being a taxable item, subjected 
the whole bill to taxation. Dunne v 
Tierney 32 1 

6 In the taxation of costs between party 
and party, — ffeldy 1st, that an attorney 
who appears for several defendants will 
only be allowed one appearance fee. 2q, 
that the adversary is not chargeable for 
more than one consultation ; or for the 
revisal of the directions of proofs by 
leading counsel ; or for the instruction 
of pleas ; or for the revising and set- 
tling the draft pleas by leading counsel ; 
or for one fair copy of the pleadings 
laid before counsel for the direction of 
proofs ; or for one fair copy of the di- 
rection of proofs to assist the defendant 
in his inquiry after the necessary wit- 
nesses. 3d. That the adversary is not 
chargeable for the costs of procuring, 
from the journals of the House of Com- 
mons, a compared copy of evidence 
given before the Committee of the 
House. 4th. That he is not chargeable 
with the expenses attending the exami- 
nation of several persons, in order to 
select from amongst them those only 
whom it would be useful and necessary 
to produce upon the trial. Jones v 
Conyngham 10 

7 Costs — Security for costs by defendant 
in ejectment. Lessee of Henderson v 
Haghan 23 1 
Lessee Evans v Reilly 230 

8 Costs — Taxation of costs between party 
and parly. Jones v Conyngham 

10 

9 Costs — Averment as to whom costs in 
a cause should be paid and party liable 
to. Blakeney v Ware 246 

10 Co8ts^An attorney security for costs 
for plaintiff out of jurisdiction. Ano^ 
nymous 294 

1 1 Costs in an action on a bill of ex- 
change. Siticlair v Barrett 49 

12 Costs of a conditional order — Judg- 
ment as in case of non-suit. Carey v 
Williams 115 



593 COSTS. 

IS CcmU of mstioos. O'Doiwghot t 
ffDonoghtM 9 

11 goliutor'a award for cmU. AdminU- 
tralort tf Gower t Donovan 4U 

CONDITIONAL ORDER 
Wiure put of a conditional order mu, 
that it thoiild be terved apon the de- 
fendant'* attorney lix days before term, 
and the order wu aerved npon the I9th 
of May, and term b^an on the 24th- 
Httd, that the lervice waa bad, and 
that a new order ihould be obtained. 
MuTpkjf y Lord Carbeny 9 

COUNSEL 

1 The Qaeen'i Bench will allow a deda- 
ration to be amended by putting the 
oonnieri lignature thereto, where it had 
been omitted by miitake, and withont 
ootta. JCeene t Graiam 

8 Connael— Certificate of coantel — Order 
relatire thereto. 98 

COUNT 

Count— Adding new counta to declaration. 
B^notdt y Sradtf S7 

COURT OF CONSCIENCE 

Application for a prohibition against pro- 

cesa of Court of Conscience. Coghiati 

rBpIand 6S 

See title Pbohibiti ok. 

COVENANT 
In covenant for anffering preantsei 'x> be 
out of repair during the continuance of 
the term, it it no objection to a verdict, 
giving foil damages fur the injury which 
the property suffered, that the defend- 
ant waa lessee in a lea&e of lives con- 
tuning a covenant for perpetual re- 
newal on the part of lessor, /ftxon v 
DenAam lOO 

CO-PARTNERSHIP 
iSw title Variancb, I. 

COPARTNER 

Co-Partnera^ Defendant out of jnri«dic- 

tion. Auignee of WiUiamt v AnteU 

277 

CORPORATION 

Admiasion of freemen into corporation by 

right, ,&e< In n Ditney \b\> 

Jnd $t« title REoisTnr, 6. 



DECLARATION. 

COVENANT 
Covenant iu lease aa to carreiKy. 
iSte title Cl'rrbkcv. 

1 
CRIMINAL INFORMATION 
Conditional order for liberty to file a cri- 
minal information, for a breach of tlw 
peace. The Queen at ths proeeevHon tf 
Peardt Mau»$<M »7 

CRIMINAL LAW 

1 The court will not grant an order npon 
magifttratei to take informationa againit 
a party charged with an offence, nnl«M 
it appear that the informationa of ibe 
party applying were tendered to the 
magistrates in writing. Expaiti 
Hugha »! 

2 Upon the trial of an indictment onder 
the 10 G. 4, o. 34, a. 23, for fraodo- 
lently alluring away a girl under 18 
yeara of age, and contractii^ matrinuy 
with her^Beld, that ehe la not to 
inoompetent witness for the proaecntiaii, 
either on the ground that she was tie 
wife of the defendant, or that she hai 
a direct interest in the event 7b 
Qtiten atthe proseeation if B.J.T^eker 
V Peter Yore and oAert 301 

CURRENCY 
In 1721, a leaae was made of lands (bra 
term of 900 years, reserving a reot of 
"£100. sterling current and lawfsl 
money of Great Britain ;" the currency 
of Great Britain and Ireland being then 
the same. — Held, that notwitbstaadiag 
the 6 (7- 4, c 79, the rent was not pay- 
able in British currency. XeviUtt 
Pontonby 804 

DECLARING AGAINST PRISONER 

O'Donndi v Sweeney 239 

See title Prisoxir, 1. 

DECLARATION 

1 Amending a declaration by adding a 
new count. Heynoldev Brady 87 

2 Declaration — Amendment of declara- 
tion by adding attorney's name, wliich 
had been omitted. Lindtay v Vattgltan 

159 

3 Declaration— Amendment of declara- 
tion by adding counsel's name which 
had been omitted by mistake, and with- 
out GoaU or prfjodice lo pleadii^- 
Keene v Graham 1&9 
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DEFENGB 

1 Defence— Consolidating defences in 
ejectment. Oregary y Archer 97 

2 Defence— Mode of taking defence in 
part and parcel cases. Lessee lAsioweU 
y Ejector SIS 

DEFENCE TO EJECTMENT 

Setting aside of — No security for costs, 
defendant out of jurisdiction. Lessee 
Stewart r Bartholomew 377 

DEFENDANT 
Entering appearance for a defendant out 
of jurisdiction by a co-defendant. Wil- 
Hams V Ansell 277 

DEMURRER 

1 Plainti£F prevented from setting down a 
demurrer to his pleading, in time to be 
argued in tbe term, by tbe promises of 
defendant*s attorney to withdraw the 
demurrer as frivolous. Administrator 
of Gower y the Administrator of 
Brett 8 

2 Where a demurrer is taken to a decla- 
ration for not shewing whether the 
plaintiff declares by attorney in person, 
the court will grant an order to take it 
off the file, as frivolous. Bagnall v 

Walker 295 

3 Demurrer — Order relating thereto. 98 

4 DenMirrer — Collateral Promise. Blake- 
ney v Ware 246 

5 Demurrer in an action on a replevin 
bond. Igoe v OHara 155 

6 Demurrer to a declaration upon the 
ground of it containing a cc^nt, ** in 
an account stated** in an action for 
tithes. Beresford v Loughnan S64 

7 Demurrer— Pleading — New forms in 
assumpsit. Mills v Bamfidd S23 

8 Application to amend pleas after de- 
murrer. Graham v Shaw S73 



DEVISE 
ScuUt/ y GBrien 

See title Will. 
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DISCONTINUING SUIT 
Under 1 & 2 VicL c 109, s, 1. Purcell 
y Wigmore S18 

DISHONOR 

Notice of dishonor of bill of exchange. 

See title Bill of Exchanqb, 1. 



Dishonor of bill of exchange— Evidence 
of notice. Brush v Hayes S27 

DIVISIONAL JUSTICES 
Jurisdiction of divisional justices to try 
city and county offences. The Queen 
y Pickering 298 

And see title Jurrdiction, 1. 



DILATORY PLEAS 

Hogg V Armstrong 

DIPLOMA 

Diploma of medical superinteQdent. 
Qtteen v Fairclough 

And see title Mandamus, 2. 
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The 
76 



DISPENSARY 
Mandamus to admit physidan to dispen- 
sary. 

See title Mandamus, 2. 

DISCHARGE OF ASSETS 
Carrigan y MuUowney 254 

iS'ee title Executor. 

DISTRESS 
Distress for rent. Purcell y Nobm 258 

EJECTMENT 

1 Where a party cannot be served with 
the summons in ejectment, the court 
will upon a proper affidavit, deem ser- 
vice by posting, &&, good service ; but 
it will not make an order to substitute ser- 
vice in ejectment cases. Lesseeof TheJEarl 
of Derby v The Casual Ejector 291 

2 Ejectment — Ejectment fornon-payment 
of rent«-Right of re entry — Surrender 
of part of premises* 25 Geo. 2, o. 2. 
Lessee Thompson v Home 179 

3 Ejectment — Taking defence to eject- 
ment — Part and parcel — According to 
the practice in Ireland a party who has 
been served with an ejectment, and 
who takes defence thereto, is deemed 
to be in possession of the premises 
sought to be recovered by the ejectment. 
It is not necessary at the trial to give 
evidence of his possession. Lessee of 
The Earl of Listowd v The Casual 
Ejector 813 

4 Ejectment on the title — Authority of 
receiver to serve notice to quit— -Evi- 
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EXECUTOR. 



dence of appointment of receiver.— 
Leasee Crosbie v Barry 232 

5 The court will allow the plaintiff to 
amend his declaration in an ejectment 
on the title where no defence has been 
taken, withoat prejudice to the rules 
entered on the 2d declaration. Lessee 
of CarroU r Ejector 117 

6 When separate defences have been tak- 
en to an ejectment, the court will order 
them to be consolidated upon terms. 
Lessee Gregory y Archer 97 

7 In ejectment for nou-pa^ent of rent, 
the defendant was compelled to give 
lecarity lor costs, where it appeared he 
was a mere cottier, and that for the 
purpose of depriving the landlord of 
costs, defence had been taken in his 
name by the principal tenant, who had 
been dilapidating the premises since 
the ejectment was brought. Lessee 
Henderson y Haghan. 23 1 

8 Where insolvent took defence to an 
ejectment brought by his assignee, the 
court refused to interfere, either by set- 
ting aside the defence, or by compelling 
the defendant to give security for costs, 
it appearing that in consequence of his 
refiuud to give up possession of the pre- 
mises, he still continued a prisoner, and 
had not obtained the benefit of the 
act for the relief of insolvent debt- 
ors. A defendant in ejectment will 
not be compelled to give security 
for costs, unless under very special cir- 
cumstances. Lessee Evans r Beiify 230 

9 Amendment in chamber of declaration. 
Lessee of an Infant^ by his Guardian^ v 
Smith 380 

10 Defence to ejectment set aside, defend- 
ant out of jurisdiction, and not giving 
security for costs. Lessee Stewart v 
Bartholomew 377 

1 1 Ejectment — Security for costs — Prac- 
tice. Duke of Devonshire v Ejector C 

12 Ejectment— "Service of for non-pay- 
ment of rent. Barclay Sf Gumley v 
Ejector 1 60 

13 Ejectment — Service of on labouring 
man. Connolly v Ejector 38 

1 4 Ejectment — Service of summons in. — 
Talbot V Ejector 1 1 4 

15 Ejectment on the title — Application to 
change venue — Practice. Lessee Jackson 
V Lodge 161 



And see \\i\Qsi^o%T^t 2, 3. 

Landlord and Tenant. 
Sbrvice op Summons. 
Substitution of Service 
Vknue, 3. 
Will. 

ENTERING JUDGMENT 

On award — Notice of motion. WiUiam 
- V Bruen S44 

EQUITABLE AGREExMENT 
See title Landlord and Tenant. 

ESCAPE 

After compromise. 

See title Sheriff. 

EVIDENCE 

1 Of wife against husband. 

See title Criminal Law. 

2 Appointment of receiver. Lesut 
Crosbie v Barry 232 

3 Evidence of original certificate. 
See title Registry, 2. 

4 Of notice of presentment LedUt ▼ 
Lockhart 89 

5 Evidence —Variance in. Kedy v Wkit- 
taker 28 

6 Evidence of set-off. HamiiUm t 
Goold 171 

7 Evidence of notice of dishonor of bill of 
exchange. Brush v Hayes 827 

EVICTION 

Wrongftil. 

Seek title New Trial. 

EXECUTOR 

Passing securities. Where A. died, having 
two accommodation acceptances of E's 
out, and which did not become dae on- 
til after his death, when a third person, 
who made himself liable as execaiorde 
son tort to A. took- them up, by passing 
his own draft upon another person in 
lieu of them, and which it appeared B. 
took in satisfaction of the debt : Held, 
that the passing of these secorities by 
the executor was a discharge of the as- 
sets to tlie amount of such secorititfi 
and so far a dne administration of the 
assets by the execntor. Carrigan ▼ 
Mulloumey 254 



I 



EXCISE. 



INFORMATION. 395 



EXCISE 
1 Information — Mandamus to niagUtrate. 
The Commissioners of Excise y Thomp- 
son 5 
i> Excise — Forfeiture of malt found in 
unentered premises. The Attorney Ge- 
neral V Dunn 357 
3 Excise Information — Variance in. 
See titles Cektioraiu. 
Mandamus. 

FEES 

Appearance Consultation Revisal of 

proofs by counsel — Charge of. Jones 
V Conyngham 10 

FEVER HOSPITAL 

See title Mandamus. 

FORFEITURE 
Forfeiture of malt found in unentered pre- 
mises. The Attorney General v Dunn 

857 

FORGED BOND AND WARRANT 
Judgment on. Connors v Connolly 244 

FREEMAN 

1 Notice of registry by. In re Hall 284 

2 Freeman— Registry of. 

See title Reoistuy, 6, 7. 



FRIVOLOUS DEMURRER 
A judge in chamber has no jurisdiction to 
set aside a demurrer, although frivolous. 
ScuUy V GBrien 287 

GENERAL ORDER 

8th — Attorney— Security for costs. Ano- 
nymous 294 

See Gcneral Orders in Eq. rol. 217. 



GRAND CANAL COMPANY 

Mandamus to inspect books. The Queen 
V tite Canal Company 337 

GUARANTEE 

In a guarantie for the pajrment of a bill of 
exchange^ the bill was due on the 23d 
of July, and was not presented until the 
26th, but subsequently, guarantee pro- 
mised to have it settled. Held^ that the 
guarantee was liable 
Sinclair v Bamett and Mogey 46 

HABEAS CORPUS 

1 A party having been arrested on a marked 
writ, issued out of the court of Common 
Pleas, and a writ of detainer having 
been afterwards issued against him out 
of the Queen's Bench, a writ of habeas 
corpus issued out of the Queen's Bench 
to remove him from the gaol of Carrick- 
fergus, where he was in custody. Ano^ 
nymous 241 

2 Habeas Corpus — Service of writ of. In 
re Witdridge I 



HEIR 
Of obligor. Hewitt v 3f* Geown 



84 



GALK DAYS 
Change o?. Purcell v l^olan 

GENERAL ISSUE 
Stewart v Lynar 



258 



193 



GRAND JURY^RAtES 

1 Implied repeal of grand jury rates and 
local assessment. Jones v Hayes 341 

2 Grand Jury Act — Appointment of ap- 
plotter under. The Queen v Clendin- 
ning 350 



HOUSEKEEPER and HOUSE- 
HOLDKR 
Distinction between, in giving notice of 
bail. Foudrinier v Pike. 2 

HOUSEHOLDER 
In re Daly 283 

In re Gorman 282 

Notice describing bail as householder, 
Held sufficient in the Exchequer. Ano- 
nymous 229 



HUSBAND AND WIFE 
Evidence of. Tucker v Yore 



301 



INDORSER 
Of bill of exchange — Action against — Evi- 
dence and notice of dishonor. Brush 

V Hayes 327 

INFORAfATION 

1 Criminal — Affidavit in support of. Peard 

V MaunseU 257 

2 Information for breach of excise laws. 
Commissioners of Excise v T/tompson 5 

3 Information— Excise •- Jurisdiction of 

B 
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JUDGMENT. 



Dublin justices U) adjudicate on offence i 
being in the county. The Queen v Pick- 
ering 298 

And see title Jukisdiction. 

4 Information — Excise — Variance in. 

See title Certiohaki. 

5 Information before magistrates. Ex- 
parte Hughes 292 

INITIALS 
Of christian name. Chaffers v Bing- 
ham 242 

INDORSKMRNT 

Statement of in affidavit to hold to bail on 
bill of exchange. Tulhill v Bridge- 
man 02 

INSOLVENT 

1 Action of trespass by insolvent against 
assignee. Aspinali v Arroti 261 

2 Defendant in eje<'.tment — Security for 
costs by. Evans v Reilly 230 

INSPECTION OF PREMISES 
Ifixon V Denhnm 100 

INTEREST 

On judgment — Affidavit to revive judg- 
ment. Wigmore v Wigmore 1 03 

IRREGULARITY 

Waiver of 
jS^ title Waiiiiant of Attoknev, 1. 

JOINT BOND AND WARRANT 
Anonymous 36 

JOINT JUDGMENT 

See title Shekiff, 1. 

JOINT STOCK COMPANIES 

Right of proprietors to inspect books. 
The Queen v the Canal Co. 337 



JOINT TENANCY 




In re Da/i/ 


233 


tScuih/ v O'Brien 
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JUDGMENT 
1 Scire Facias to revive a judgment of 
Hilary 1807 — it was never revived or 
redocketed : the ctmiizor was entitled 
for his life to tlie interest of the sum 
secured by the judgment. The prin- 
cipal to go, upon his death, to his issue. 
The conusor was discharged as an in- 
solvent debtor. I/vlJj that tlie represen- 



tatives of the conuzor were entitled to 
revive. Executors of Dillon r Ken- 
nedy 297 

2 Conditional order to set aside a judg- 
ment entered upon a bond and warrant, 
on the ground that they were forged. 
Connors f Connolly 244 

3 The Queen 8 Bench will not grant an 
order for liberty to issue a scire faeiat 
to revive a judgment more than 20 
years old, where there has not been any 
payment of interest, or any thing to 
take it out of the statote, except a writ- 
ten acknowledgment given since the 
expiration of the twenty years. Brad^ 

V Fitzgerald 295 

4 A rule mi«i will be granted to mark jadg* 
ment against the terretenants notwith- 
standing plea that *' A is heiraud that 
no writ issued to summon him** if it be 
not verified by affidavit. Hogg v Arm- 
strong 178 

5 Where a party obtains a conditional 
order for judgment as in case of a non- 
suit and does not make it absolute, the 
court will not allow him to do so after 
an undertaking and after notice of trial 
served, although that notice be with- 
drawn. Carey v WiUiams 115 

6 Where on motion for jadgment as in 
case of non-suit after default, on a per- 
emptory undertaking to go to trial it 
the ensuing sittings, he will be put un- 
der terms to pay the defendant the costs 
already incurred, the costs of the mo- 
tion ; and also that the defendant may 
enter up judgment without further mo- 
tion, if the plaintiff fail in going to 
trial pursuant to undertaking. O'Do- 
nohoe v O'Donohoe 9 

7 Where a cause has been entered for 
trial, but not tried, and the plaintiff has 
been guilty of no default, by withdraw- 
ing the record, or otherwise, the defend- 
ant cannot have judgment as in case of 
a nonsuit ; his remedy is to bring the 
case to trial by proviso* The role, in 
this respect, is the same both in town 
and country causes. Wright and Ptrrin 

V Hodgens 268 
S A rule to stay proceedings until the 

payment of costs of not proceeding to 
trial, pursuant to notice, must be vacated 
before the defendant can apply for judg- 
ment as in case of a non-suit. Bead^ 
Shew 269 
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9 The court will set aside a regular judg- 
ment, where a party by a fatality has 
been prevented pleading in time; and 
although the time for pleading had been 
previously enlarged. Ryan v Francis 

1(^ The court will set aside a judgment 
obtained on parliamentary appearance 
when there is a substantial question to 
be had between the parties, although no 
irregularity was alleged in the marking 
of the judgment or to entering the par- 
liamentary appearance. Heron v 

51 

11 Judgment— Rule for. Pitzpatrick v 
Fleming 238 

12 Judgment— Irregularity of. Dobson 
vM'Daid 236 
See title Warfiant of Attorney, 1. 

13 Judgment — Scire Facias to rerire. 
Wigmore v Wigmore 103 

14 Judgment — Amendment o^ Lyster 

V Campbell 294- 

15 Vacating judgment in case of non-suit. 
Hawkesworth v Boe 7 

16 Judgment — On joint bondand warrant. 
Anonymous 36 

17 Judgment as in case of non-suit — 
Compromise between parties. Clarke 

V G Callaghan 345 
] 8 Judgment as in case of non suit — 

Notice of motion of. Anonymous 

345 

19 Judgment as in case of non-suit — 
Peremptory undertaking to go to trial. 
Gillman v Connor 346 

20 Judgment as in case of non- suit — Seal- 
ing record. Graydon v Reardon 350 

21 Application to revive judgment under 
statute of limitations and amend pleas 
after demurrer. Graham w Shaw 373 

JURAT 

Of an affidavit to hold to bail in the Court 
of Exchequer. Creal v Dickson 375 

JURISDICTION 
1 The Divisional Justices of the Head 
Office of Police of the city of Dublin, 
have jurisdiction to hear and determine 
at all times, ofifences committed in the 
county of Dublin against the excise 
laws under the 7 & 8 G 4, c. 53. — 
Perrin dubiianie. The Queen v Pick- 
ering 298 



2 Jurisdiction — Compelling defendant to 
enter an appearance for a co-defendant 
out of. Williams v Ansell 277 

3 Jurisdiction in chamber — A judge in 
chamber has no jurisdiction to set aside 
a demurrer although it should appear 
frivolous and filed for the purpose of 
delay. Scully v OBrien 287 

JUSTICES OF PEACE 
One month's notice of action against jus- 
tice of peace. Kelly v Collis 67 
See titles Portrieve, 

Jurisdiction, 1, 

JUSTIFICATON (PLEA OF) 

Stewart v Lynar 193 

LACHES 

Laches— Guarantee— Costs — Bill of Ex- 
change — Practice. Sinclair v Barnetl 
and Mogey 46 

LANDLORD AND TENANT 

New trial between 

Purcell V Nolan -m-ii^ 258 



2 Notice to quit. Where in an ejectmant 
on the title an agreement was given in 
evidence, whereby the defendant agreed 
to hold the premises for six years, which 
had just expired when the ejectment 
was brought, and by which he was 
to have the option of renewing for 
six years longer, and was bound to give 
six months* previous notice, if he in- 
tended to give up possession at the ter« 
mination of the first six years, which 
it appeared he did not give; — Heldf 
that the defendant was not entitled to 
a notice to quit. Lessee Thompson v 
Andrews 285 

3 .Landlord and tenant — Agreement be- 

tween, to keep premises in repair. 
Nixon V Denham 100 

4 Landlord and tenant^New trial be- 
tween, for wrongful execution. Smith 
V Kellett 43 

See title New Trial, 3. 

LEASE 

See title Currency. 
Lease — Covenant for perpetual renewul 
of. Nixon V Denham 100 

And see ilxic Covknaxt. 
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LESSEE. 



NEW TRIAL. 



LESSEE 
For liv«« renewable for ever. Nixi 
Denham 

See tills Covenant. 

LIVES RENEWABLE FOR EVER 
Nixon T Denham 

See title Covenant. 

MAGISTRATES 

I Action agunst. Steujart y Lynar 
S Magistrate*, divisional, juritdictiu 
The Queen r Picheriruf S9S 

See title J ums diction, 1. 
3 Magiitnte*, variance in name or, in 
exdiB information. The Queen 
HarU 1 

See title Certiohaki. 

MALT 

Forfeiture of matt, found in uiicnlerei] 

premiaes. The AHorney Gi'ucral v 

Dttnn 367 

MANDAMUS 

1 The court will not grant a mnndamiis 
to compel the treasurer of a fever Ijos- 
pilal to appoint a qualified aputhpcnry 
1D the place of n person who was elect- 
ed, although the latter \* not duly ((ua 
lified as an apothecary under tlje 31 G. 
3, c. 34. The Queen ai the suit nf 
Phelan v The Tveasurer of Milchds- 
toum Fever lIotpit<U, 7 

S Mandamna— Medical luperintenJentk' 
qualification— Dispensary — MuiidamiiM 
to remove the namea of two ii]edii.-iil 
gentlemen, wlio bad been elected n» 
medical superintendents to an liuspitnl, 
and place the name of a third cniidiilnKt 
in lieu thereof. The Queen v J'liirl- 
lough and Hallaran 7C 

3 Conditional orders for writs of manda- 
mus, to compel tlic minister ant! elinrdi- 
wardens of two parishes in the city of 
Dublin to applot upon the inlmhit.iiils 
imder 33 G. 3, c. 56. The Qiieen v llie 
Minister and ChuTchwardent of St. 
Catherine's Parish in 

■1 A niandamns will be granted tw tdinpfl 
magistrates to hear a second infuimntidii 
for breach of llie exci»e law*, ulilioiigh 
they have already dismissed one for ilic 
■Bme offence, upon a tccbnicai objet- 
tion. T/ie Commissioners ef E.rcisc v 
Thompson >'■ 



& MandanuB to Grand Canal Compinr 
to inspect books. The Queen v lit 
Canal Company 337 

fi Mandamus — Appointmentof applottm 
under the late grand jnrjr act. 71c 
Queen v Clendinning 3S0 

MARINER 

Security for cost* by, in a replevin caie. 
Corteadm v Stewart 1 10 

MARRIAGE 

Qaestion of, in a case before the PrcMdenl 
of the Court of Conscienoe. Co^dm 



£ee title Prouibitiok. 

MEDICAL SUPERINTENDENTS- 
QUALIFICATION 
The Queen v Fairthugh 76 

MINISTERS' MONEY 

A pplotment for. The Queen r 7%e Jfuiif- 

lersof St. Catherine's Parish 70 

MONTHS ^NOTICE 

To a portrieve of atown or jastioeaof tke 

peace in an acfion Ew fidse impriion- 

ment Kdly v Otllu 67 

>S'er title Portribvb. 

MOTION 

1 To change venue. Stewart r Lgnar 199 

2 Motion to quasl^wcit of replevin. 
CoTseaden v Stewart 106 

3 Motion — Notice of motion for enter- 

ig jud^^meut on award. WUUomi 
Bruen 344 

4 Motion —Notice of motion of judgmeot 
. in case of non-suit. Anonymous 345 

NEGATIVE PLEA 

Account stated— Tithe composition— De- 
murrer overruled. Bererford v Kougk' 
nan 364 

NEW COUNT 

New count adding to declaration. Rey- 
nolds V Brady 27 

NEW TRIAL 

1 The Coort of Common Pleas will not 
grant a new trial where the danugci 
would be necessarily nominal and no 
title in qneition. Pttredi v Nottat 858 

2 New trial — Motion for a new trial la 



NEW TRIAL. 
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an action for toUs^Form of aclion. 
Minhear r OLeary 73 

3 New trial between landlord and ten- 
ant — Wrongful eviction of tenant — 
Saspension of rent. Smith v Kelleli and 
KelleU 43 

4 When the order for a new trial is ab- 
solute in the first instance. Doe v Ken- 
nedy 35 

NEW FORMS 
In assumpsit — Pleading — Special demur- 
rer — Bill of exchange. Mills v Bam- 
field 323 

NISI PRIUS TRIALS 

The Queen's Bench will not try special 
jury cases in the nisi prius days in 
term. 37 

NON-PAYMENT OF RENT 
Ejectment for. Barclay^ Sfc, v Ejector \ 6 

NON-SUIT 

1 In an action for bill of costs. Dunne v 

V Tiemey 321 

2 Non-suit -judgment as in case of non- 
suit. Perrin v Hodgens 268 

3 Non-suit — Rule to stay proceedings — 
Judgment as in case of non-suit. Read 

V Shew 269 

4 Non suit — Defective service of notice 
of. Pepper and Locke v Newenham 9 

5 Non-suit— -Judgment as in case of non- 
suit — Compromise between parties. 
Clarke v CaUaghan 345 

6 Non- suit — Judgment in case of non- 
suit— -Sealing record. Graydon v Rear- 
don 355 

NOTICE 

1 Notice to quit by receiver. Croshie v 
Barry 232 
Thompson v Andrews 285 

2 Notice of bail — Defect of. Foudri* 
nier v Pike 2 

3 Notice of registry defective. In re 
Finlay 137 
In re Sinnott 138 
In re Savage 281 

4 Notice of registry after change of resi- 
dence. In re Hail 284 

5 Notice describing bail as house-holder. 
Anonymous 229 

6 Notice of bail defective. Williams v 
Ansell 277 

7 Notice of dishonor of bill of exchange. 
Ledlie v LockhaU 89 



8 Notice — No distinction between the 
wordS) ** house-holder** and ^house- 
keeper/' in a notice of bail, in the 
Exchequer. Coughlan v Devine 375 

9 Notice of motion of entering judgment 
on award. Williams v Bruen 343 

10 Noticeof dishonorof bill of exchange-— 
Waiver of. Brush v Hayes 327 

1 1 Notice of motion of judgment as in 
case of non-suit. Anonymous 345 

NUL TIEL RECORD 
Judgment — Scire facias — Plea. Adminis- 
Gators of Kelly v Dolphin 352 

See title Order, 1. 

OBLIGOR 

Debt on bond against heir of obligor. 
Hewitt V M^'Geown 84 

OFFICER 

Officer of banking company going pablic. 
Keily v Whittaker 28 

OMISSION 
The omission of the words, '' quodreeupe* 
ret" in a writ of scire facias to revive a 
judgment — Held^ bad on special de- 
murrer. Moriarty v Wilson 52 

ORDER 

1 That no plea of nul tiel record or de- 
murrer be received by the officer with- 
out the certificate of counsel 98 

2 Order — Payment of duty on orders. Ro- 
gers v Daly S6 

3 Order ^Rules as to shewing cause 
against conditional orders n 76 

OWNER 

See title Registry. 

OYER 
Rule for-^Effect of — The rule for oyer 
does not stop the entering of the rule 
for judgment, although it stops the en- 
tering of the judgment itself. FUzpa' 
trick V Fleming 238 

PARTY AND PARTY 
Costs of. Jones v Conyngham 10 

PARLIAMENTARY APPEAR- 

ANCE. 

Judgment on parliamentary appearance. 
Heron v • 51 
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PART AND PARCEL 

Qaestion of in ejectment. Lsesee Earl of 
LiiUoicell V Ejector 313 

PARTNER 

1 Affidavit to hold to bail by. Horwood v 
Power 203 

2 Oat of jurisdiction. Assignee of Wil- 
liams V Ansell 277 

3 Partnersand jointstock company —Right 
to inspect books of such company. T/te 
Queen r The Canal Company 337 

PAYMENT 

1 Of duty on orders. Rogers v Dalg 36 

2 Plea of payment is a bad plea to a sdre 
facuu on a recognizance. The Queen v 

Daly and Walker 381 



PENALTIES 
Excise. TTie Queen v Harte 
The Attorney General v Dunn 



112 
357 



PEREMPTORY UNDERTAKING 

To go to trial. O* Donoghoew UDonoghoe 9 
Gillman v Connor 346 

PLEADING 
Debt on bond against heir of obligor^Ex- 
ecution and satisfaction for debt. Hewitt 
V M^Geown 84 

2 Where upon an action by the assignee 
of a bond, executed in pursuance of a 
writ of replevin issuing out of Chan- 
cery, the declaration stated that the con- 
dition of the bond was to prosecute the 
suit ^* with effect and without delay," 
and the defendant pleaded that he did 
prosecute the suit ** without delay," 
upon demurrer to the defendant's 
pleas, it was admitted that they were 
bad, but it was objected that the de- 
claration was also bad on general 
demurrer, for not stating that the bond 
was executed upon a distress for rent : 
Heldy that the defect in the declaration 
was cured by the implied admissions in 
the defendant's pleas of the plaintiff's 
right to sue. Igoe v UHara \ 55 

3 Pleading — Consideration — Collateral 
promise — Payment of costs — Discharge 
from custody. Blakeney v Ware 240 

4 In an action against a magistrate, the 
court will not set aside a special plea of 
justification filed in addition to the ge- 



neral issue, although all the special 
matter could be given in evidence under 
the general issue. Stewart v Lynar 193 

5 Pleading — Use and occupation. 

See title New Trial. 

6 Pleading —Time for pleading enlarged 
Ryan Y Francis 154 

7 Pleading — Demurrer— Tithe composi- 
tion. 

See title Tithb CoMPOSiTfON, I. 

8 Bill of exchange — Acceptance — Evi- 
dence—Notice of dishonor. JjedHe v 
Lockhart 89 

9 Evidence— ^ Co -partner and change of 
officer. Keily v Whittaker 2S 

10 Pleading — Nul tiel record'^ Scire fa- 
cias —VsLvmnce — Scire facias to revive. 
Administrator of Kelly v Dolphin 352 

1 1 Pleading — Statute of limitations in aa 
action for tithes under I & 2 VicL Ber- 
resford v Lovghnan 364 

12 Pleading — Special demurrer — New 
forms in assumpsit — Bill of exchange. 
Mills V Bamjield 323 

PLEAS 

1 Application to amend pleas after de- 
murrer. Graham v Slusw 373 

2 Plea of jurisdiction of the Court of 
Conscience. 

See title Prohibition. 

PARTICULARS OF SET-OFF 

Affidavit of. Wilson v Ramsay 37 

POLICE RATES 

Assessment for, on the quays of Bel^t. 
Tomb V Commissioners of Police 164 

PORTRIEVE OF A TOWN 
A portrieve of a town is not entitled to a 
month's notice before action brought 
under 43 G. 3, c. 143, s. 1, not being 
included in the words ** justices of the 
peace, or governor or deputy governor 
of any county or place in Ireland." 
Kelly V Collis 67 

PRACTICE 
ACCOUNT, Sequestrator 8 -Jurisdic- 
tion of court to make sequestrator ac- 
count 118 



ACTION against a magistrate 



193 



AFFIDAVIT. Amendment of affidavit 
to ground motion to revive a judg- 
ment 103 



PRACTICE. • 



PRACTICE. 
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2 An affidavit oannot be referred for pro- 
lixity on the law side of the Exchequer 
without order of court. Aavanagh v 
Sexton 236 

3 Affidavit of particulars of defendant's 
set-off 87 

4 Affidavit of service of writ of habecu 
corpus 1 

5 Affidavit of service of notice, stating 
dwelling-house of attorney, instead of 
registered lodgings, defective. Assig- 
nee of Pepper Sf Locke v Newenham 9 

6 Affidavit to hold to bail on Promissory 
note giving only initial of defendant's 
Christian name, defective 242 

7 Affidavit to hold to bail — Jiirat. Creal 
y Dickson 375 

8 Affidavit to hold to bail — Partnership 
account 203 

9 Affidavit to hold to bail by an assignee. 
Affidavit bad in any part is bad for the 
whole — 6th New General Rule 24 

10 Affidavit to hold to bail by adminis- 
trator for rent 23 

1 1 Affidavit to hold to bail in a bill of ex- 
change, not inserting the words, ** or 
order" Held defective 39 

12 Affidavit to hold to bail on a bill of ex- 
change — In indorsee against acceptor, 
it must state indorsement to plaintiff 62 

AMENDMENT in chamber, of declara- 
tion in ejectment. Lessee of an infant 
by his Guardian v Smith 380 

2 Amendment, by adding additional avow- 
ries 79 

3 Amendment of declaration — Attaching 
attorney's name 159 

4 Amendment of declaration, by adding 
a new count after second term 27 

5 Amendment of ejectment where no de- 
fence has been taken 117 

6 Amendment of judgment — mistake in 
name of party 294 

7 Amendment of sheriff 8 return 200 

ARREST— Prisoner — Habeas corpus — 
Writ 241 

ARGUMENT— Setting down case for 
argument 8 

ASSESSMENT— Conditional orders- 
Mandamus to churchwardens to make 
assessment 230 



ASSIGNEE— Insolvent taking defence to 
ejectment brought by his assignee — Se- 
curity for costs 230 

ATTACHMENT for contempt to a writ 
of habeas corpus I 

ATTORNEY— The 8th General Rule 
does not apply to an attorney giving se- 
curity for costs 294 

2 Attorney's name — Amendment of de- 
claration with attorney's name 159 

3 Attorney— Registered lodgings of 9 

4 Attorney — Service of order on 9 

AVOWRIES Amendment, by add- 
ing additional avowries in a replevin 
case 79 

A W A RD for solicitor's cosU 40 

2 Award — Entering judgment on. Wil- 
liams y Bruen 844 

BAIL — An attorney can be bail for secu- 
rity for costs, agreeable to the 8th Ge- 
neral Rule 294 

2 Bail — Distinction between the terms 
householder and housekeeper in giving 
bail in Queen's Bench 2 

3 Bail for co-partner — Defendant out of 
jurisdiction.»Notice of bail 277 

4 Bail — Notice of bail, in which the bail 
are described as householders, is suffi- 
cient, overruling a case in Q. Bench, in 
Foudrinier v Pike [see p. 2] 229 

5 Bail in error coram vobis 355 

6 Bail — Jurat. Creal v. Dickson 875 

7 Bail— Affidavit to hold to. 

iSee Affidavit, 6, 7, 8, 9, 10, 11, 12. 

BILL of Exchange — Affidavits to hold to 
bail on bills of exchange. 39, 62, 116 

2 Gurrantee for payment of a bill o£ ex- 
change 46 

3 Application to change the venue in an 
action on a bill of exchange 116 

BOND and Warrant -Entering judg- 
ment on 36 



CERTIFICATE of Counsel 



98 



CHAMBER^ Amendment of ejectment 
in chamber 379 

2 Jurisdiction in chamber to take demur- 
rer off the file 379 
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GHURCHWARD£NS--Mandainu8 to 
churchwardens to make assessment 70 

COMPROMISE hetween parties. 

Clarke v CaUaghan 345 

CONDITIONAL ORDERS, 9, 70, 115 
CONSENT, for nonsuit 7 

CONSOLIDATION of defences 97 

CORAM VOBIS— Bail in error. WkUe 
y MulhaU 354 

COSTS— Award for costs 40 

2 Costs of non-payment of bill of ex- 
change 46 

3 Costs of conditional order 115 

4 Costs of motions 9 

5 Costs of special j nry ti^O 1 

6 Costs ^Recognizance for costs 294 

7 Costs — Security for by a mariner 110 

8 Costs— Security for costs in ejectment 
oases 6, 72, 230 

9 Costs — Taxation of between party and 
party 10 



COUNSEL'S Fees 
■ Name 

COUNT-New 

CRIMINAL LAW 



10 
159 

27 

292 



DECLARATION— Amendment of de- 
clarations 27, 159 

DECLARING against prisoner 239 



DEFENCE 

2 Defences— -Consolidation of 



313 

97 



DEFENDANT out of jurisdiction 277 

DEMURRER— Taking off the file in 
chamber. In re O Brien 379 

2 Demurrer — Frivolous 8, 295 

3 Demurrer— Order respecting demur- 
rer 98 

4 Demurrer, Special — Writ — Scire fa- 
cias 52 



DILATORY PLEA 



178 



DISCONTINUING Suit— Discontinu 



ing suit under 1 & 2 ViU. — Tithe com* 
position^ A pplotment 318 



DISTRESS for rent 

DUTY — Payment of on orders 



258 
36 



EJECTMENT Consolidation of de- 
fences in ejectment 97 

2 Ejectment — Amendment of in chamber. 
Lessee of an It^ani r Smiih StO 

3 Ejectment on the title — Changing re- 
nue 161 

4 Ejectment on the title ^Amendment 
of 117 

5 Ejectments-Security for costs 6, 72 

6 Ejectment— Serrice of summons in 

114, 291 

7 Ejectment— Substitution of service 

38, 160 

8 Ejectment — Taking defence to SIS 

ENTERING judgment on award. Wil- 
liams V Bruen 344 



FEES— Counsel's 
FORGED bond and warrant 



10 



244 



FRIVOLOUS Demuirers 8, 295 

2 Friyolous demurrer— >Taking off the 

file— Jurisdiction in chamber. In re 

O'Brien 379 



GENERAL ISSUE 



193 



GUARANTEE for payment of bill of ex- 
change 46 

HABEAS CORPUS — Writ— Prisons 

241 
2 Habeas Corpus — Service of writ of 1 

INDORSEMENT on bill of exchaqge 63 

INFORMATION before magistrates 292 

INITIALS of name in an affidavit to hold 
to bail 242 

INSOLVENT— Security for cosU by in- 
solvent — Ejectment — Assignee 230 

J UDGMENT— Amendment of 294 

2 Judgment as in case of nonsuit — Pe- 
remptory undertaking to go to trial 9 
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3 Judgment as in case of nonsait -^Con- 
ditional orders — Costs 1 1 5 

4 Jodgment as in case of nonsuit — Tria^ 
by proviso 268 

5 Judgment as in case of nonsuit — Notice 
of motion. Anonymous 245 

G Judgment as in case of nonsuit — Com- 
promise between parties. Clarke ▼ 
Callaghan 345 

7 Judgment as in case of nonsuit*— Pe- 
remptory undertaking to go to trial. 
Giilman v Connor 346 

8 Judgment as in case of nonsuit — Seal- 
ing record. Graydon v Reardon 355 

9 Judgment as in case of nonsuit — Rule 
to stay proceedings 269 

10 Judgments-Entering of on award. 

844 

11 Judgment in replevin 154 

12 Judgment— -Marking of Dilatory 

plea 178 

13 Judgment — ^Joint, on bond and war- 
rant 36 

14 Judgment on forged bond aud war- 
rant 244 

15 Judgment — Reversal Affidavit 

/Scire facias i 03 

16 Judgment — Revival of, under statute 
of limitations 295 

17 Judgment— -Revival of Scire fa- 

das 296 

18 Judgment — Rule for oyer ^ 238 

19 Judgment — Vacating of, as in case of 
nonsuit — Consent 7 

JOINT BOND and Warrant— Judg- 
ment on 36 

JURISDICTION— Defendant out of— 
Co-partners ^Notice of bail 277 

2 Jurisdiction in chamber, to take demur- 
rer off file. ScuUy v O'Brien 379 



LACHES— Bill of exchange 



46 



LANDLORD and Tenant - Distress for 
rent— Trespass— New trial 258 

MAGISTRATE— AcUon against 193 
2 Informations before 292 

MANDAMUS to make applotment 70 

MARKING Judgments— Dilatory plea 

178 



MARINER^Security for cosyts by 1 10 

MOTION for new trial 35 

2 Notice of, for judgment 98 in case of 
nonsuit. Anonymous 345 

3 Motion to enter judgment on award. 

344 

NEW COUNT— Amending declaration, 

by adding 27 

N£W TRIAL between landlord and ten- 
ant 258 
2 NEW TRIAL— Motion 35 

NUL TIEL RECORD, Plea of 98 

NISI PRIUS TRIALS— Special Jory 
cases — Sittings after term 37 

NONSUIT, consent for 7 

2 Judgment as in case of, 9, 115» 268, 

269, 845, 846, S55 

NOTICE of bail. Householder & house- 
keeper 2, 229, 277 

2 Notice of entering judgment on award. 
Williams v Bruen 344 

3 Notice of motion for judgment as in 
case of nonsuit Anonymous 345 

ORDER as to certificate of counsel 98 

2 Order — Rule as to shewing caase 
against conditional. 

iSfe Equity volume of this work [j>. 76] 

3 Orders — Payment of duty on. 36 

See title New General Orders, 
Equity volume [p. 217.] 

OYER — Rule for oyer, e£Fect of in enter- 
ing rule for judgment 238 

PARTICULARS of set-oBF— Affidavit is 
required on motion for particulars of 
setoff 37 

PART and Parcel— Mode of taking de- 
fence to — Ejectment — Part and Par- 
cel 313 

PARTY and Party— Taxation of cosU 
between party and party lU 



PAYMENT of duty on orders 

C 



36 
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PEREMPTORY ondertaking to go to | 
trial — Judgment as in case of nonsuit 
ODonoghot'f GDonoghoe 9 

GiUman v Connor 346 

PRISONER— Declaring against prisoner 
being in custody more than two terms 

239 
2 Detainer against prisoner 241 

PROVISO— Trial by proviso— Jndg- 
ment as in case of non-suit 268 

RECOGNIZANCE^An attorney seen- 
rity for costs for plaintiff out of juris- 
diction 294 

REGISTERED Lodgings— Affidavit— 
Service of notice of motion, stating 
*' dwelling- house' of attorney, instead 
of ''rtf^^fc/ /(>(/^{ii^«,'' defective 9 

REPLEVIN — Amendment of replevin 
by adding avowries 79 

2 Replevin -Setting aside regular judg- 
ment in replevin 154 

REVIVAL of Judgment. No interest 
having been paid on a judgment within 
twenty years, and only a written ac- 
knowledgment given since the expira- 
tion, the court will not issue a scire fa- 
cias to revive 295 

2 Scire facias to revive a judgment more 
than twenty years old, and no interest 
or any other payment made within that 
period 296 

RULE as to certificate of counsel 98 

2 Rule for oyer — Effect of in entering 
judgment 238 

3 Rule to stay proceedings — Judgment 
as in case of nonsuit 269 

SCIRE FACIAS. .SWre/r/ctV?* to revive 
judgment — Service of order five days 
before term, defective 9 

2 Scire facias to revive judgment — Sub- 
stitution of service of order on receiver 

38 

S Scire facias to revive judgment — Omis- 
sion of the words ^^quod recuperet'' in 
the writ defective on special demur- 
rer 52 

4 Affidavit to issue a scire facias must 



state the name of the party for whom 
interest on the judgment was paid 103 
5 Scire facias to revive judgment, no in- 
terest having been paid for upwards of 
twenty years 296 

SEALING record — Judgment as in case 
of nonsuit. Graydon v Eeardon 355 

SECURITY for costs in an action of re- 
plevin-— A mariner will not be required 
to give security for costs 110 

2 Defendant in ejectment having a lease 
for 21 years, but determinable at the 
end of any year will not be required to 
give security for costs 6 

3 A tenant will be required to give secur- 
ity for costs under 1 (r. 4, c 87, al- 
though there are laches on the part of 
the landlord 72 

4 An insolvent defendant in an ejectment 
will not be required to give security for 
costs 230 

5 Security for costs by defendant in eject- 
ment on the title, setting aside. Lessee 
Stetoart v Bartholomew 377 

SEQUESTRATOR. The court treats 
sequestrators as its officersand will there- 
fore make them account 118 



SERVICE. Affidavit of service of notice 
stating dwelling-house of attorney and 
not registered lodgings defective 9 

2 Service of conditional order on defend- 
ant's attorney five days before term de- 
fective. Murphy \ Lord Carberry 9 

3 Service of summons in ejectment on 
brother of defendant deemed good ser- 
vice 1 14 

4 On service of summons in ejectment, 
the court on proper affidavit will deem 
service by posting, &c., good 291 



SERVICE of writ of Habeas Corpus. If 
the writ be not personally served, the 
affidavit of service must state it was 
served on a servant or agent of the 
party to whom directed at the house 
where the person is detained 1 

SET OFF. An affidavit is required for 
particulars of set off 37 



PRACTICE. 
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SETTING ASIDE regular judgment 
in replevin 154 

SETTING DOWN for argument 8 



SHERIFFS RETURN 

SITTINGS after term 

SPECIAL JURY costs of 
SPECIAL JURY CASES 

SPECIAL PLEA 



200 

37 

201 
87 

103 



STATUTE of limitations— Revival of 
judgment under 295 

STAYING proceedings 269 

SUBSTITUTION of service in eject- 
ment 38 

2 Of service of conditional order — Scire 
Facias 38 160 

3 Of service of writ on father of de- 
fendant 99 

SUIT— Discontinuing suit ft>r tithe-corn* 
position under 1 & 2 Viei. c 109, 
s. I 318 

TAKING DEFENCE to ejectment- 
Part and parcel 813 

TAKING OFF THE FILE— Taking 
frivolous demurrer off the file 295 

TAXATION of costs between party and 
party 1 

TERM — Service of scire facias five days 
before 9 

TRIAL by proviso — Judgment as in case 
nonsuit 268 

2 New 35 

3 Peremptory undertaking to go to 
trial 9 346 

VACATING judgment as in case of 
nonsuit 7 

VENUE — Application to change venue in 
an action on a bill of exchange re- 
fused 116 



2 Application to change the venue when 
the defendant had two yerdicts^ re* 
fused 161 

3 Where the venue has been chmnged, the 
partv seeking to retain the venoe is 
not bound to come in within four days 
after the rule to change 293 

WARRANT— Bond and warrant « not 
jointf" and several 36 

WRIT— Writ of detainer— Mci£eff« Car- 
pus 241 

2 Writ — Omission of the words quod 
recuperet^ in writ 99, 52 

PREMISES 
Covenant to keep in repair, and inspection 
of. 

See\\i\e Covenant. 

PRESENTMENT 
Of bill of exchange. Sinclair y Bar- 
neU 46 

PRISONER 

1 Declaring against. Although a de- 
fendant has been in the custody of 
the sheriff on mesne process for two 
terms, without any declaration hav- 
ing been filed against him, he is not 
entitled, under the 8 Anne, o. 9, Ir, to 
his discharge from custody. The de- 
fendant, according to the praotice in 
Ireland, may, at any time within two 
terms after his arrest, put the osnal 
two-day rule on the plaintiff to declare 
against him ; but if he suffers twoterms 
to pass without serving such rule, he 
must have himself removed by habeas 
corpus into the custody of the marshal, 
before he can rule the plaintiff to de- 
clare. Note* A different practice pre- 
vails in England. OtDanneU v Swee^ 
ney 239 

2 Prisoner — Removal of by habeatcor^ 
pus. Anonymous 211 



PROVISO 
Trial by. Perrin v Hoddens 



268 



PROLIXITY 

Referring affidavit for. Kavanagh v Sex- 
ton 236 
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PROHIBITION 
A prohibition doed not lie to tlie Presi- 
sident of the Court of Conscience to re- 
strain bim from proceeding in an action 
of debt, in which the qnestion of mar- 
riage arises incidentally. Coghlan v 
Boiand 63 

PROMISSORY NOTE 
Agreement stamp — Evidence of set-off — 
Accommodation bill of exchange. Ha- 
milton V Goold 171 

QUAYAGE 
Assessment of police rates on. Tomb v 
Commissioners of Police. 1 6 ^ 

RECEIVER 

1 Adtbority of receiver to serve notice to 
qait. Crosbie v Barry 232 

2 Receiver. Evidence of appointment 
of. Ibid 

RECOGNIZANCE 

Scire facias on a recognizance — Plea 
thereto — Payment is a bad plea to a 
scire facias on a recognizance. The 
Queen r Bait/ Sf Walker 381 

REFORM ACT 

Registering anew under. 

See title Registry, passim, 

REGISTRY 

1 The bare production of his formef cer- 
tificate by a party seeking to register 
finew under the 27th section of the Re- 
ft>rm Act (2 8t 3 fF.4, c. 88,) wiihout 
any examination upon oath, amounts to 
prima facie evidence of his right. Any 
person quallGed nnder the l8tli section 
to oppose a claim of original registry, 
may oppose A claim of renewal of re 
gistry ; and insist that the person pro- 
ducing the certificate*, whether ho be 
the claimant himself or his agent, sliall ^ 
submit to examination. In such cases 
of registry anew, no affidavit need be 
made by the claimant. When a claim- 
ant has been rejected by the barrister 
for any other cause than insufficiency of 
▼altte» tbo dnty of the Appellate court 
\%, not to hear the cAse de novoy but 
thereiy to examine and decide upon tlie 
Vdidily of the cause assigne<J. A claim 



5 



ant seeking to register anew onder tbe 
27th section of the 2 & 3 IT. 4, c 88, 
may cause his certificate to be produced 
by an agent, without his necessarily ap- 
pearing in person. Tlie bare produc- 
tion of such certificate by a third party 
is evidence of agency, and entitles him 
to claim a new certificate without any 
examination on oath, unless such exa- 
mination be required by some person 
qualified to oppose a claim ef registry. 
In re Seton, and In re M^Cleland 119 
A party seeking to register anew, under 
the 27th section of the Reform Act 
ought to give in evidence the original 
certificate. It is not enough to refer to 
the original affidavit. In re Rafferty 279 
The order of rejection of a claim to re- 
gister, when not grounded on insufficien- 
cy of value^ ought to state the reasons 
whiirh have influenced the court below 
in making it, and also so much of the 
facts of the case as bear upon those rea- 
sons. A notice, giving the description 
of the premises as in '* Upper or Lower 
C.-street," £/e^ insufficient. In re Sa- 
vage 281 
Where the claimant's residence was 
stated in the notice of registry to be in 
*' North Cumberland-street,'* and it ap- 
peared there were two streets, viz., " Up- 
per N.Cumberland/'-street" and " Lower 
N. Cumberland-street," the notice was 
held defective. /;* re Finlay 137 
An administrator and one other of tiic 
next of kin lived in the house of the in- 
testate. The administrator was allowed 
to register as a householder, it not 
clearly appearing that the occupation of 
the next of kin was in respect of his dis- 
tributive share, so as to make it a joint 
occupancy. In re Daly 2^3 
The notice of registry stated the claim- 
ant's residence to be in •• Bishop-i^t.," 
without stating whether it was in tlie 
city or county of D., the claimant ac- 
tually residing in the county, i{y a rule 
of the Regi!»tering Barristers Court, 
where the county was not mentioned in 
the notice, the presumption was, that the 
residence was in the city^-^Heldy that the 
notice was defective, as misdescribing 
the claimant's residence. In re Sin- 
nott 138 
Of Freemam. R. A. D. claimed to be 
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registered as a person entitled to vote at 
elections of a member to serve iri par- 
liament for the city of Dublin, as a free- 
man by birth, and produced a certificate 
of admission as a freeman by birth, ad* 
mitted at Michaelmas assembly, 1838, 
signed by the Town Clerk. Claimant 
having been sworn, was examined as 
to having taken the usual oaths before 
the Lord Mayor and Sherifi^, and his 
having obtained the Town Clerk's certi- 
ficate of admission produced by him, but 
refused to answer any questions upon 
cross-examination touching the validity 
of his admission to the corporation in 
such capacity, for which reason he was 
rejected by the Registering Barrister — 
Held by the twelve Judges, that he was 
rightly rejected. The validity of the 
admission of a freeman claiming to re- 
gister under the 2 & 3 W, 4, c 88, may 
be questioned at the registry. In re 
Disney, appellant 139 

7 Change of residence. Where a party 
having served notice of registry as a 
freeman changed his residence, he need 
not serve a new notice, although a suffi- 
cient time for so doing may intervene 
before the last day for serving notices. 
In re Hall 284 

8 A salaried clerk occupying a house in 
such capacity is not entitled to register 
thereout as a householder. In re Gor- 

282 



man 



REGISTERING ANEW 

Under 2 & 3 IV. 4, c. 88. 

See title Registry, 1. 

RENT 

See title Cuurencv. 

REPEAL 

Of Grand Jury rates and assessments in 
certain localities under iy h 1 W. 4. 
Jones V Hayes 341 

REPLEVIN 

1 A defendant in replevin allowed to 
amend, by adding a dditional avowries. 
Additional avowries filed in April, 1836. 
O'Connor v Benflet/, assiy.ofM^Grane 
and others 79 

2 A writ of replevin will not be quashed 
where it issued to get back goods which 



the defendant obtained by virtue of a 
contract to convey them over the sea 
for the plaintiff, there being questions of 
law and questions of fact which can be 
tried in the action. Corscaden y Slew* 
art 106 

3 Replevin — Action on replevin bond. 
Igoe V GHara 155 

4 Replevin — Setting aside regular judg- 
ment in. Ryan v Francis 154 

RETURN TO A WRIT 
See title Sheriff, 1. 

RIGHT 

1 Of re-entry. Thompson 7 Home 179 

2 Right to inspect Grand Canal Compa- 
ny's books — xMandamus to enforce. The 
Queen v The Canal Co. 337 



RECOGNIZANCE 

Bail of> for costs. Anonymous 



294 



RE-ENTRY 
Into premises. Thompson r Home 179 

REGISTERED LODGINGS 

Of attorney. Pepper and Locke v New- 
enham 9 

RELEASE 
By sheriffs bailiffs. Dwyer y M^Keogh 

3 
See title Sheriff. 

RULE 

1 S8tli New General, as to bonds and 
warrants of attorney. 

^S'ee titles Order, 1. 

Warrant of Attorney. 

2 Rule to stay proceedings. Read v 
SJiew 269 

SATISFACTION OF DEBT 

Hewitt V M*Geown 84 

SCIRE FACIAS 

1 Practice — Sheriff's return— Amend- 
ment. O'Brien v Fifzyermid 200 

2 Scire Facias Practice — Service.- — 

Gotrer v Brett 8 

3 Srire Facias — Practice — Service. Hill 
v Statcell 104 

4 Scire Facias — Practice— Writ — Special 
Demurrer. Moriarty v Wilson 52 
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SPECIAL JURY, &c. 



5 Scire Facias — Practice Substitution 

of service. Molloy v Clarke 38 

6 Scire Facias — Practice — Affidavit of 
service — Judgment. Wigmore v Wig- 
tnore 103 

7 Scire Facias — Payment is a bad plea to 
scire facias on a recognizance. The 
Queen v Dalg and Walker 38 1 

8 To revive judgment under the statute 
of limitations, 3 & 4> fF. 4, c. 27 — Ap 
plication to amend pleas after demurrer. 
Graham v Shaw 373 

SEALING RECORD 
Judgment as in case of nonsuit. Graydon 
y Reardon 355 

SECURITY 

1 For costs by defendant in ejectment. 
Lessee Evans v Reilly 230 
Lessee Henderson v Haghan 231 

2 Security for costs — Mariner in a reple- 
vin suit. Corscaden v Steicart 110 

3 Security for costs in an ejectment. 
Flynn v Ejector 72 

4 Security for costs in ejectment— > Yearly 
tenancy. Devonshire v Ejector 6 

5 Security for costs by defendant in eject- 
ment on the title, setting aside defence. 
Steicart v Bartholomew 

See title Costs. 

SEQUESTRATOR'S ACCOUNT 
The court treats a sequestrator as its of- 
ficer, and as such it will make him ac- 
count before it on a summary applica- 
tion. Waldron v Garrett 11 8 

SERVICE 

Of summons. Service of the summons 
in ejectment, by serving the brother 
of the defendant, deemed good service 
under the circumstances. Lord Talbot 
deMalahide v tfie Casual Ejector 1 14 

2 Service of summons in ejectment. 
Derby v Ejector 29 1 

See title Ejectment. 

3 Service of scire facias. Service of a 
scire facias to revive a judgment need 
not be personal. Service of this writ, 
by throwing it into the defendant's yard 
through an open in the gate was deemed 
good service under the circumstances of 
this case. Hill v Stawell 104 

4 Service of scire facias five days before 
term. 

/S'ee title Conditional Ohder. 



5 Service of notice. Pepper 4' Locke v 
Newenham 9 

6 Service of writ of habeas corpus. In re 
WUdridge 1 

SETTING DOWN FOR ARGU- 

MENT 

Goujer v Brett 8 

SETOFF 

Set-off to the payment of an accommoda- 
tion note — Penalty — Stamp Agree- 
ment. Hamilton v Goold 171 

SHERIFF 

1 A sheriff will not be ordered to make a 
return of a writ of ccl sa. against three 
defendants, where he has arrested two 
of them, and the plaintiff entered into a 
compromise with one of the defendants 
and took securities from him for part of 
the debt, and then discharged him, and 
the other defendant escaped ; and where 
there were contradictory affidavits as to 
whether the bailiffis who effected the ar- 
rest were or were not the special bailiffs 
of the plaintiff. Dwyer v M*'Keogh and 
others 3 

2 Sheriff's return to scire facias* O'Brien 
v Fitzgerald 200 

SHERIFFS BAILIFFS 

See title Shekiff^ 1. 

SHIP 

1 Trover to recover shares of. Kmghi v 
Coates 53 

2 Ship — Replevin to take goods out of. 
Corscaden v Stewart 101 

SITTINGS AFTER TERM 

37 

SOLICITOR'S COSTS 
Award for. 

See title Attorney. 

SPECIAL DEMURRER 

To writ of scire facias, Moriarty v Wil- 
son 52 

SPECIAL BAILIFFS 
See title Sheriff, 1. 

SPECIAL JURY CASES 




SPECIAL PLEA. 



STATUTE. 
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SPECIAL PLEA 
Stewart v Lynar 



193 



SPECIAL DEMURRER 
Pleading — New forms in assumpsit — Bill 
of exchange. Mills y Bamfield 323 

STAYING PROCEEDINGS 

Rule for. Bead v Shew 269 

STAMP DUTY ON ORDERS 

The eourt will not allow a party to avail 
himself of an order made in the preced- 
ing term on which the stamp duty has 
not been paid. Lessee Rogers v Daly 36 

STAMP 

As affects memorandums and promissory 
notes. Hamilton y Goold 171 



STOP 

Rule to. Ready Shew 
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STATUTE 

1 S Edw. l,c. 13. Marriage of infant — 
Evidence of wife tfgainst husband. 
Tucker y Yore 301 

2 5 Edw, 4 — Hen. 4, c. 4. Question on 
the currency of Ireland and England — 
Rent — Lease — Covenant. Neville v 
Ponsonby 204 

3 3 Hen, 7, c 2. Evidence of wife 
against husband — Abduction — Witness 
— Criminal law. Tucker y Yore 301 

4 15 Hen, 7. s. 3. Registration of free- 
men — Corporation - Member of parlia- 
ment. Jn re Disney 139 

5 28 Hen. 8, c. 10. Interested witness — 
Evidence - Criminal law. Tucker v 
Yore 301 

6 ^h b P. S)' M, c. 8. Abduction and 
marrying an heiress Ibid 

7 43 Eliz, Local assessments. Tomb v 
Commissioners of Belfast Police 1 64 

8 3 Jac. 1, 22 c. 47, s. 16. Jurisdiction 
of Court of Conscience — Removal of 
case to superior court. Coghlan v Bo- 
land 63 

9 19 Car. 1, s. 16. Action against Por- 
trieve — Month's notice. Kelly y Col- 
lis ' 67 

1 Car. ], Sess. 3, c 8. Bail in error — 
Coram vobis to avoid unnecessary delay 
of execution. White y Mulhall 355 



11 17& 18 Car. 2, c. 12, g. 8. 

12 7 fF. 3,c. 25,8. 9 

13 ^ Anne^ c. 20, s. 11. Marking Judg- 
ment — Dilatory plea. Hogg v Arm^ 
strong 1 78 

14 ^ Anne, c 15. Scire facias on a re- 
cognizance aad plea thereto. The Queen 
y Daly 381 

15 6 Anne, c. 16. Preventing taking 
away and marrying children against 
consent of parents, &c. Tucker y 
Yore 301 

16 8 Anne, c. 9, Ir. similar to 4 & 5 fF. 
4* iKf. c. 21, Eng. Declaration against 
prisoner. O Donnelly Sweeney 239 

17 11 Anne c. 2, s. 2. Preventing frauds 
by tenants. Lesseee Thompson y Home 

179 

18 4 G^. 1, c. 5. Right of entry — Sur- 
render of part of premises. Ibid 

19 8 6r. 1, c. 4. Revival of jadgments— 
Statute of limitations. Brady v Fitz- 
gerald 295 

20 H G. ),c. 4. Revival of judgment of 
scire facias. Dillon y Kennedy 296 

21 8 G. 1, c. 4. Scire facias — Judgment 
— Vexatious suit Graham v Shaw 373 

22 8 ^. 1, c, 6, sees. 5 and 4. Demurrer 
Effect of pleading over — Action in re- 
plevin bond. Jgoe y OHara 155 

23 1 G, 2, c. 9. Freeman — Corporation 
— Registry. In re Seton 119 

24 5 G. 2, c. 4, 8. 1. Frauds by tenants — 
Renewal of leases. Thompson y Home 

179 

25 9 G. 2, c. 11, 8. 1. Clandestine mar- 
riage. Tucker v Yore 301 

26 15 G.2, c. 8, s. 10. New trial — 
Landlord and tenant. Purcell v iVb- 
lan 258 

27 25 G, 2, c. 8. Evidence— Set-off. 
Hamilton v Goold 171 

28 5 G. 3, c. 20, s. 4. Establishment of 
infirmaries. The Queen v The Trea- 
surer of an Hospital 7 

29 11 and 12 G. 3, c 31, s. 15. Inspec- 
tion of Grand Canal Company's books. 
The Queen y Canal Company 337 

30 28 G, 3, c. 31 s. 2. Judgment as in 
case of nonsuit-~-Sealing record. 
Graydon v Reardon 855 

31 33 6^. 3 Ir. c. 42, s. 28. Debt on 
bond against heir of obligor — Insol- 
vent. Hewitt V M'Geotm 84 

32 33 G. 3, c. 56, s. 2. Mandamus to 
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STATUTE 



TENANTS IN COMMON. 



make applotment* The Queen v The 
Ministers of Sl Catherines Parish 70 

33 35 G. S^e. SO, 8. 3 1. Pleading— Con- 
sideration — Collateral promise. Blahe- 
ney v Ware 246 

34 40 G. 3, c. 37. Police aasessment 
Tomb y Comnussioners af Police \ 64 

35 43 G. 3, c. 143, s. 1. Relative to 
josticeof peace. Kelly v CoUis 67 

36 AS G.S,e. 140, 8. 2. Dublin Police— 
Jurifldiction of justices. The Queen v 
Pickering 298 

37 56 G. 3, c 100, s. 2. Service of 
writ of Habeas Corpus, In re Wild' 
ridge 1 

38 59 G, 8, c 92, s. 4. Jurisdiction of 
magisynies. The Queen v Pickering 

298 

39 1 Cr. 4, c. 87. Security for costs in 
ejectment. Flynn v J^ector 72 

AO i k2 G. 4^ c. 59, 8. 8. Relief of 
insolvent debtors. Aspinall v Arrott 

261 

41 1 & 2 & 4, c 78. Acceptance of 
bills of exchange. Ledlie v Lockhart 89 

42 4 C7. 4, c 63, 99, s. 34. Tithe-com- 
position. Pennefather v Lee 25 

43 6 C7. 4, c 42. Bank officers. Keily 
T WhiUaker 28 

44 6 6r. 4. c 79. Assimilation of cur- 
rency. Neville v Ponsonby 204 

45 7 G, 4, c. 52, 8. 1. Excise entry- 
Forfeiture of malt. Attorney Getieral 
r Dunn 357 

46 7 & 8 6?. 4, c. 53. Certiorari— Ex- 
cise penalties. The Queen v Hart 1 1 2 

47 3 & 4 ff'. 4, c. 67. Statute of limita- 
tions. Brady v Fitzgerald 295 

48 3 & 4 W. 4, c. 37. Church temporali- 
ties. Pennefather v. Lee 25 

49 3 & 4 ^K 4. c 91, 8. 27. Special Ju- 
ries — Costs of. Coghlan v Carney 201 

50 4 & 5 ^. 4, c. 5 1 , 8. 6. Excise Pe- 
nalties. Attorney General v Dunn 357 

51 4 & 5 Ff^ 4, c. 78. Appointment of 
receiver. Crosbie v Barry 232 

52 6 & 7 W. 4, c. 116, s. 1. Grand Ju- 
ry Rates— Repeal of in certain locali- 
ties. Jones V Hayes 341 

53 1 & 2 Vict. c. 109. Applotment of 
tithe composition — Discontinuing suit. 
Purcellv Wigmore 318 

54 1 & 2 Vict, c 1 19 Action for tithe 

composition — Pleading statute of limi- 
tations. Berresford v Lmighnan 364 



STATUTE OF LIMITATIONS 

1 Pleading statute of limitations in an ac- 
tion for tithes— Statute 1 & 2 Vid, 
Berresfofd v Loughnqn 364 

2 Application to revive jadgment under 
statute, and to amend pleas after de- 
murrer. Graham v Shaw 373 

SUBSTITUTION OF SERVICE 

1 Substitution of service of the summons 
in ejectment refused onder the circum- 
stances of the case. Lessee of Connolly 
V Ejector 38 

2 Service on the coimzor of a judgment 
who has absconded from the country, of 
a conditional order for liberty to issue a 
scire facias to revive a judgment, will be 
substituted by serving his wife and son 
and receiver. MoUcy v Clarke 38 

3 The court will order service of a writ 
of capias ad respondendum to be substi- 
tuted where there have been several in- 
effectual attempts made to serve the 
defendant. Anonymous 99 

4 The court will deem the service of an 
ejectment for nonpaynfient of rent in 
Dublin, good Bervice, the same having 
been posted on the premises, where all 
the parties to be served cannot be dis- 
covered, and every person interested 
who could be discovered was served, 
and also the receiver. Lessee Barclay 
and Gumley v Ejector 160 

See titles Ejectment. 
Sbkvige. 

SURRENDER 
Of part of premises. Thompson v Home 

179 

SUSPENSION 
Of rent Smith v KeUeU 43 

TAKING OFF THE FILE 
A frivolous demurrer. A judge in cham- 
ber has no jurisdiction to set aside a 
frivolous demurrer. Scully v GBrien 

379 
TAXATION 

1 When costs subject to. Dunne y Tier- 
ney 321 

2 Taxation of costs between party and 
party. Jones v Conyngham 10 

TENANTS IN COMMON 
A vessel belonging to a number of part* 
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TOLLS. 
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owners was forcibly taken by the mino- 
rity oat of the possession of the majo- 
rity, and sent by the former upon fo- 
reign voyages, on one of which it was 
altimately lost : — Heldt that trover could 
be maintained. One tenant in common 
of a chattel cannot maintain trover for 
it against his co-tenant while the right 
of recaption remains, but wlien that 
right has been put an end to by the act 
of the co-tenant, the action of trover 
lies. Knight v Coates and others 53 

TENANCY 

1 In common. 

See title Will. 

2 In fe Gorman 282 

3 ScuUjf V O'Brien 287 

TERM 

Service of scire facias five days before. 
Murphy r Carberry 9 

TITLE 

Ejectment on. 

See titles Ejectment, 4, 5. 
Venue. 
Will. 

TITHE COMPOSITION 

1 Action for tithe composition— Demur- 
•rer — Pleading tenancy from year to 

year, and joint tenancy. Pennefather v 
Lee 25 

2 Applotment«— Commissioner. A.andB., 
joint commissioners appointeil under 
Goulborn 8 Act (4 G. 4, c. 99), duly 
made and lodged a certificate of compo- 
sition, in 1831, but did not make any 
applotment thereon. A. having been 
subsequently appointed a sole commis- 
sioner under Stanley's Act (2 & 3 IF, 
4, c 119), adopted the certificate, and 
duly made and lodged an applotment in 
1833, pursuant to the latter act. B. af- 
terwards affixed his signature in the re- 
gistry of the diocese to the applotment 
made by A. alone, as sole commissioner. 
Heldy 1st. — That A.'s applotment as sole 
commissioner under Stanley's Act was 
invalid and void, and that at the time of 
such appointment, and of his making 
the applotment as such sole commis- 
sioner, his authority as one of the joint 
commissioners originally appointed un- 



der Goulburn's Act was still subsisting 
and valid. 2dly. That the applotment 
made by A. as such sole commissioner, 
notwithstanding his intention to act in 
making it under Stanley's Act, must be 
taken to have been made by virtue of 
his valid authority under Goulburn's 
Act. Sdly. That B. had authority, by 
affixing his signature to the applotment 
made by A. alone, to adopt it as his own 
act, though he had taken no part in the 
actual duty of making it 4thly. That 
the applotment having been once made, 
it became the only standard for measur- 
ing the amount of composition payable 
by the parties liable thereto, and had 
reference back to the period of making 
such composition. Semble, that until 
the making of the applotment, it was 
optional with the party entitled to the 
composition, but not imperative on him 
to resort to the provision* of Goulburn's 
Act regulating the payments of compo- 
sition according to the graud jury cess. 
Armstrong v KiUikelly 270 

3 Applotment. Where an applotment 
book stated the quantity of land con- 
tained in each of several holdings and 
the gross amount of tjthe composition 
charged thereon respectively, but omit- 
ted to specify the ncreable amount of 
such composition — Held that the ap- 
plotment was not therefore invalid. De- 
fendant on all former occasions paid^his 
composition for the said land, and pre- 
vious to the action promised to pay. — 
Held, it was not open to him to object 
to tiie applotment. PurceU v Wig- 
more 318 

4 Where the rector of the parish was the 
sole claimant of the tithes. Held, that 
a certificate of the tithe composition 
under the 4 6r. 4, c 99, s. 25, was suffi- 
ciently certain, although it did not name 
or describe the party to whom such com- 
position or any portion thereof was 
payable. Lodge v Creagh 315 

5 Tithe Composition. Action for tithe 
composition since 1 h 2 Vict, c. 119. 
Beresford v Loughnan S04 
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Action for the recovery of. 
O'Leaty 



Minhear v 
73 
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TOTIES QUOTIES 
Covenant for renewal. 

Su title Lanplokd and Tenant. 

TRESPASS 

1 Action between landlord and tenant — 
Distress for rent. Purceii v Nolan 258 

2 Trespass— Insolvent's assignee — Action 
against by insolvent. Aqnnall v Ar- 
roU 261 

TRIAL 
By proviso. Judgment as in case of non- 
suit. WHghi Sf Perrin v Hodgens 268 

TROVER 
To recover shares of a ship— Tenants in 
common. Knight v CouU8 53 

See Tenants in Common. 

TRUSTEE 
Action by a trustee — Consideration— Col- 
lateral promise. Blakeney v Ware 246 

UNENTERED PRKMISES 
Forfeiture of malt found in unentered pre- 
mises according to excise laws, under 
statute 7 & 8 (?. 4, and 4 h 5 W. 4. 
The Attorney General v Dunn 857 

USE AND OCCUPATION 
Action between landlord and tenant — 
Wrongful eviction— -Suspension of rent. 
Smtk V Aellctt ^' 43 

VALUE 
Registering Barrister — Rejecting claim to 
register on the grounds of insufficiency 
of Yftlue. In re Savage 28 1 

VARIANCE 
The defendant sued under the 6 G. 4, c. 
42, was described in the commencement 
of the declaration us ^Mhc nominal de- 
fendant for and on bolinlf of a certain 
society or co-imrtnorship called the 
Southern Bank of Ireland," and was 
^tated to be sued as one of the public 
orticers, ** pui>tiant to the said statute 
in that case made and provided ;** but 
in tho body of the declanition the con- 
trait was stated as made with the de- 
fendufM, without saying as public officer. 
At the trial, the proof was of a con- 
tract with the society or co- partnership. 
Seldy that it sufficiently appeared on 



the pleadings, that tho defendant was 
sued in his official, and not in his iadi- 
vidnal capacity ; and that, consequently, 
there was no variance between the oon- 
tract stated and the contract proved. 
Keily V WhitiahtT 28 

The Queen Y Etarto 112 

AdminiHrator of KMy v Dolphin S52 

VACATING JUDGMENT 
As in case of nonsaiu Hawkeewortk v 
Boe 7 

VENUE 

1 The court will change the venae to an 
adjoining county in an action agiunst 
a magistrate if there be reason to sup- 
pose that a satisfactory trial cannot be 
had in the county where the venue was 
originally laid. Stewart v Lynar 199 

2 The Court of Queen's Bench will not 
change the venue in an action of eject- 
ment on the title, where there have been 
two verdicts for the defendant. Luue 
of Jackson v Lodge 161 

3 Where thevenne has been changed upon 
the usual affidavit, the party seeking to 
retain the venue is not bound to come 
in within four days after the rule to 
change. Stawntm v Magrath 293 

4 Where the venue was changed upon 
the usual affidavit, a motion to retain 
it, on the grounds of partiality in the 
jury. O* Shaugkneesg Executrix of 

OShavghneuy v Lambert Sf others 

104 

5 The Court of Common Pleas will not 
change the venue in an action on a bill 
of exchange, although the defendant 
swears that he himself, and all his wit- 
nesses reside in the county to which it 
is sought to be changed. UameU v 
Torrens 1 16 

VERIFICATION 

Veri6cation of statute of limitations — 
Tithes. Beresford v Ijoughnan 364 

VERIFYING AFFIDAVIT 

Marking judgment— Dilatory plea. Hcgg 
X Armstrong 178 

WAIVER 
Waiver of notice of dishonor of bill of 
exchange. Brush v Hayes S27 
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WARRANT OF ATTORNEY 

1 When the warrant of attorney is joint 
and not several, the court will not ^low 
the obligee to enter up judgment against 
the surviving obligor, although the obli- 
gor, who had died, was a minor when 
he executed the bond and warrant 
Anont/mous 36 

2 Judgment was entered up against the 
defendant on a bond, by virtue of a 
warrant of attorney, which bond and 
warrant were executed by the defend- 
ant to the plainti£Fs, whilst the former 
was in custody on mesne process, at the 
suit of the latter, and without the pre- 
sence of an attorney. The defendant 
having been subsequently arrested on 
foot of the judgment, took the benefit 
of the insolvent acts, and returned the 
judgment in his schedule. Heldy that 
by returning the judgment in his sche- 
dule, the defendant waived the irregu- 
larity, viz., the execution of the warrant 
of attorney without the presence of an 
attorney on his behalf. Dobsan and 
Love V M'Daid 236 

3 Warrant of attorney, a taxable item in 
a bill of costs. Dunne v Tiemey 32 1 

WARRANT AND BOND 

Judgment on forged bond and warrant — 
Application to set aside. Connors v 
Connolly 244 

WILL 

Construction of. Where the testator de- 
vised all his properties to his daughter 
for her life, " and in case she died with- 
out issue," then to his three nieces, 
daughters of his sister, " and in case 
any of them should die, the said pro- 



perties to revert to the survivors or 
survivor of them," and in case the three 
should die," then to any other child his 
said sister should have ; and then be- 
queathed the above properties to the 
issue of his daughter, *< and in case she 
has more than one child, to go share 
and share among them, and in case all 
her issue should die, the said properties 
to revert as above between" his nieces ; 
Heldy that the nieces took under this will 
as tenants in common, and not as joint- 
tenants. Lessee Scully v OBrien 287 

WITNESS 
Wife — Interested against husband — Evi- 
dence—Criminal law. The Queen at 
the prosecution of Tucker v Yore 301 

WRIT 

1 Writ from the Queen's Bench and 
Common Pleas against prisoner^-Zb- 
heas Corpus, Anonymous 241 

2 Writ — Substitution of service of writ. 
Anonymous 99 

3 Writ — Scire JVicia#— Special demur- 
rer — Omission of words Quo reeu' 
peret in writ. Wilson v Moriariy 52 

4 Writ of Ca iS'a— Return to by sher- 
iff — Joint judgment — Release. Dwyer 

V M'Keogh 3 

5 Writ of error— Coram Vobis, White 

V Mulhall 355 

WRITTEN ACKNOWLEDGMENT 

To revive a judgment upwards of twenty 

years old. Brady v Fitzgerald 295 

WRONGFUL EVICTION 
Landlord and tenant — Suspension of 
rent — New trial. Smith v KdleU and 
Kellett 43 
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